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The Ohio State Bar Association. 






www 

CONSTITUTION. 






I. NAME. 

This Association shall be known as "The Ohio State 
Bar Association.'' 

II. OBJECT, 

The Association is formed to advance the science of 
jurisprudence, to promote reform in the law, to facilitate the 
administration of justice, to uphold integrity, honor and 
courtesy in the legal profession, to encourage thorough, 
liberal legal education, and to cultivate cordial intercourse 
among the members of the bar. 

III. MEMBERSHIP. 

The members of the bar attending this Convention as 
delegates this eighth day of July, 1880, are hereby declared 
to be members of this Association, provided they shall, dur- 
ing the present session, pay the admission fee and sign the 
Constitution. Any member of the bar, of good standing, re- 
siding or practicing in the State of Ohio, may become a 
member of the Association upon the nomination and vote, as 
hereinafter provided. 

IV. ELECTION OF MEMBERS. i ^'~- ~ 

All nominations for membership shall be made by the 
Committee on Admissions, and must be transmitted in writ- 
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ing to the Presid^ijT^rid by him reported to the Association, 
and if any mj^h^r demands a vote upon any name thus "re- 
ported, thl^'/j^ssociation shall thereupon vote thereon by 
ballot^ /Se*ydral nominees may be voted upon on the same 
ball^tf/ftrfS in such a case the placing of the word "no" 
^ against any name or names upon the ticket shall be deemed 
.*. \a** negative vote against such name or names, and against 
. *•/;*• those only. One negative vote in every five shall suffice to 
defeat an election. 

V. OFFICERS. 

The officers of the Association shall be a President, who 
shall deliver the annual address, and be ineligible for a second 
term; one Vice-President for each judicial district reported 
by membership in the Association; a Secretary and Treas- 
urer. All of these shall be elected at the annual meeting, 
and hold their offices until the next annual meeting of the 
Association, and until tbeir successors are elected. 

VI. COMMtTTEES. 

The President shall, with the approval of the Associa- 
tion, appoint the following Standing Committees: An Ex- 
ecutive Committee, a Committee on Admissions, a Commit- 
tee on Judicial Administration and Legar Reform, a Com- 
mittee on Legal Education, a Committee on Grievances, and 
a Committee on Legal Biography. And each Standing 
Committee shall be composed of one member from every 
judicial district represented in the Association. A majority 
of the members of every committee who may be present at 
a meeting of the Association shall constitute a quorum of 
such committee for the purposes of such meeting. 

Every committee shall, at each annual meeting, report 
in writing a summary of its proceedings since the last annual 
report, together with any suggestions deemed suitable and 
appertaining to its powers, duties or business. A general 
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summary of all such annual reports and of the proceedings 
of the annual meetings shall be prepared and printed by and 
under the direction of the Executive Committee, together 
with the Constitution, By-Laws, names and residences of 
Officers, Standing Committees and members of the Associa- 
tion, as soon as practicable after each annual meeting. 

VII. FINAL ACTION. 

No action of the Association of a permanent nature, or 
recommending changes in the law or the administration of 
justice, shall be final until approved by the Standing Com- 
mittee, to which the same shall be referred by the Association. 

VIII. PRESIDENT. ' 

The President, or, in his absence, the senior Vice- 
President, shall preside at all meetings of the Association, 
and the President shall deliver an address at the opening of 
the meeting next after his election. 

IX. EXECUTIVE COMMITTEE. 

The President and Secretary shall be ex-oificio members 
of the Executive Committee. The Committee shall manage 
the affairs of the Association, subject to the provisions of the 
Constitution and By-Laws, and shall be vested with the title 
to all its property as trustees thereof, and shall make By- 
Laws for the Association, subject to amendment by the As- 
sociation. 

X. COMMITTEE ON ADMISSIONS. 

The proceedings of this Committee shall be deemed 
confidential, and shall be kept secret, except so far as written 
or printed reports of the Committee shall be necessarily and 
officially made to the Association. 
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XI. COMMITTEE ON JUDICIAL ADMINISTRATION AND LEGAL 

REFORM. 

It shall be the duty of the Committee on Judicial Ad- 
ministration and Legal Reform to take the record of all pro- 
posed changes of the law, and to recommend such as may 
be, in its opinion, entitled to the favorable influence of the 
Association; and, further, to observe the working of the ju- 
dicial system of the State, to collect information with refer- 
ence thereto, and to recommend such action as it may deem 
advisable. 

XII. COMMITTEE ON LEGAL EDUCATION. 

It shall be the duty of the Committee on Legal Educa- 
tion to examine and to report what change it is expected to 
propose in the system of legal education and of admission 
to the practice of the profession in the State of Ohio. 

XIII. COMMITTEE ON GRIEVANCES. 

The Committee on Grievances shall receive all com- 
plaints which may be made in matters affecting the interests 
of the legal profession, the practice of the law and the ad- 
ministration of justice, and report the same to the Associa- 
tion with such recommendations as it may deem advisable. 

The proceedings of this Committee shall be deemed 
confidential and kept secret, except so far as reports of the 
same shall be necessarily and officially made to the Associa- 
tion. 

XIV. COMMITTEE ON LEGAL BIOGRAPHY. 

The Committee on Legal Biography shall provide for 
the preservation among the archives of the Association of 
suitable written or printed memorials of the lives and char- 
acters of deceased members of the Ohio Bar, and procure 
and report to the next annual meeting a short biographical 
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sketch of each member whose death shall have been reported 
at any annual meeting. (Amended December 28, 1886.) 

SECRETARY. 

The Secretary shall keep a record of the proceedings, 
and conduct the correspondence of the Association, and per- 
form the usual duties of such office. 

TREASURER. 

The Treasurer shall collect and by order of the Ex- 
ecutive Committee disburse all funds of the Association, and 
keep regular accounts, which at all times shall be open to the 
inspection of any member or members of the Executive 
Committee. 

ANNUAL MEETING. 

The Association shall meet annually at such time and 
place as the Executive Committee may select, and those 
present at such meeting shall constitute a quorum. 

DUES. 

The admission fee will, in all cases, be $2. The annual 
dues of the members shall be $2, to be paid yearly on or be- 
fore the first day of the annual meeting of the Association, 
?nd after each annual meeting the Treasurer shall notify each 
member in arrears for dues of the amount due; and any 
member who shall remain in default for dues until the close 
of the annual meeting next following such default, shall be 
suspended and dropped from the rolls, and shall not be 
reinstated until all back dues are paid; provided, however, 
that in case such back dues amount to more than $5, such 
members may, upon recommendation of the Committee on 
Admissions, be reinstated on payment of the sum of $5. 
(Amended December 28, 1886, and July is, 1892.) 
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AMENDMENTS. 

This Constitution may be altered or amended by a vote 
of a majority of the members present at any annual meeting, 
with the approval of the Executive Committee. 



BY-LAWS. 



The following By-Laws, prepared by the Sub-Commit- 
tee appK>inted for .that purpose, were adopted in the month 
of September, 1881, by the following indorsement written 
thereon : 

APPROVED. 

The undersigned members of the Executive Commit- 
tee hereby consent that a meeting of the Committee to con- 
sider the within By-Laws be dispensed with, and that said 
By-Laws be considered as adopted and be published by -the 

Secretary with his report. 

RuFUS King, 

John W. Herron, 

J. T. Holmes, 

L. J. Critchfield, 

Geo. W. Houk, 

John F. Brotherton, 

Warren P. Noble, 

Geo. W. Geddes, 

Chas. H. Grosvenor, 

d. a. hollingsworth, 

Wm. Upson. 

I. The Executive Committee, at its first meeting after 
each annual meeting of the Association, shall select some 
person to make an address at the next annual meeting, on 
the life and services of any deceased member of the bench or 
bar of Ohio, of eminence, or other subject; and also not ex- 
ceeding five members of the Association to read papers. 

15 
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11. The Order of Exercises at the annual meeting shall 
be as follows: 

(a) Annual Address of the President. 

(b) Report of Committee on Admission and Election of 
Members. 

(c) Report of Secretary. 

(d) Report of Treasurer. 

(e) Reports of Standing Committees:- 

Executive Committee. 

On Judicial Administration and Legal Reform. 

On Legal Education. 

On Grievances. 

On Legal Biography. 

(f) President's call upon each Judicial District for names 
of deceased members. 

(g) Reports of Si>ecial Committees, 
(h) The Nomination of Officers. 

(i) The Appointment of Standing Committees, 
(j) Miscellaneous Business, 
(k) The Election of Officers. 

The address to be delivered by a person invited by the 
Executive Committee shall be at the morning session of the 
second day of the annual meeting, and the reading of papers 
by the members appointed by the Executive Committee on 
the same day, unless the Executive Committee shall desig- 
nate some other time for the address and reading of papers. 
After the reading of each paper an opportunity shall be 
given for discussion on the topic of the paper. 

The Executive Committee shall publish some . days in 
advance of each annual meeting, a statement of the person 
who is to deliver the address, and the persons who are to 
read papers, and the subject of each. (Amended December 
28, 1886.) 
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III. No person taking part in a discussion shall speak 
more than ten minutes at a time, or more than twice on one 
subject. A stenographer shall be employed at each annual 
meeting. 

IV. At any of the meetings of the Association, mem- 
bers of the bar of any foreign country or of any state other 
than Ohio^ who are not members of the Association, may be 
admitted to the 'privileges of the floor during such meetings. 

V. All papers read before the Association shall be 
lodged with the Secretary. The annual address of the 
President, the reports of the Committees, and all proceed- 
ings at the annual meeting shall be printed; but no other 
address made or paper read or presented shall be printed, 
except by the order of the Executive Committee. Extra 
copies of reports, addresses, and papers read before the As- 
sociation, may be printed for the use of their authors, not 
exceeding one hundred copies to each of such authors. 

The Executive Committee, as a Committee on Publica- 
tion, shall meet within one month after each annual meeting 
at such time and place as the Chairman shall appoint. 

VI. The terms of office of all officers at any annual 
meeting shall commence at the adjournment of such meet- 
ing; but the terms of office of the members of the several 
committees appointed by the President shall commence im- 
mediately on their appointment. 

VII. Each committee shall elect its own officers, whose 
terms of office shall commence on their election and con- 
tinue until the appK>intment of a new committee. And each 
Standing Committee shall continue until its successor shall 
be appointed. 

VIII. All Standing Committees shall meet on the day 
precedmg each annual meeting, at the place where the same 
is to be held, at such hour as the respective chairmen may 
designate. 
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IX, Special meetings- of any committee shall be held 
at such times and places as the chairman thereof may a|>- 
point. Reasonable notice shall be given by him to each 
member by mail. 

X. The Treasurer's report shall be examined and 
audited annually, before its presentation to the Association, 
by two members to be appointed by the Chairman of the 
Executive Committee. 

MEMORANDA. 

All Judges and ex-Judges of the Supreme Court of 
Ohio are ex-officio members of this Association. I. Rep., 
17. 

All Judges and ex-Judges of the United States Courts, 
who are members of the Ohio bar, are ex-officio members 
of this Association. VI. Rep., 157. 

At each annual meeting of the Association a committee 
consisting of three members, to be styled the Committee on 
Railroads and Transportation, shall be appointed by the 
President of the Association, whose duty it shall be, at least 
six weeks prior to the next ensuing annual meeting, to ne- 
gotiate and complete all practicable arrangements for re- 
duced rates of travel to those attending, and through its 

« 

Chairman, at least four weeks before the annual meeting, 
advise the Chairman of Executive Committee and Secretary 
of the Asspciation of arrangements made, so that the same 
may be printed in the notices and programs sent out to ^ 
members in advance of the meeting, (Adopted from Secre- 
tary's Report, July 18, 1889, X. Rep., 121.) 

Resolved, That all applications for membership shall be 
accompanied with the membership fee, and upon default so 
to do, such application shall be returned without delay to 
such applicant by the Secretary of the Association or Com- 
mittee on Admissions. (Adopted by the Association, July 
18, 1890, XI. Rep., 124.) 



PROCEEDINGS 



OF THK 

Twenty-Second Annual Session. 

The Twenty-second Annual Meeting of the Ohio State 
Bar Association was held at Hotel Victory, Put-in-Bay 
Island, L. E., Ohio, on July 9, 10, 11 and 12, 1901. 

The first session was called to order at 3 p. m., on Tues- 
day, July 9, by Executive Committeeman Hon. J. O. Troup, 
of Bowling Green, O. 

The following is a stenographic report of the proceed- 
ings. 

FIRST DAY. 

J. O. Troup: The Chairman of the Executive Com- 
mittee, Hon. Edward Kibler, is absent with some others of 
the brethren attending the Democratic Convention at Co- 
lumbus. 

He requested me to call this meeting to order and in- 
troduce the gentleman who will preside, in the absence of 
the President, over your deliberations. 

It is with very great regret that I have to announce, 
and I am sure you will receive the announcement with sin- 
cere regret, that your president, Hon. R. D. Marshall, is, on 
account of ill health, unable to be with us at this meeting. 
His long and active and efficient service as a member of 
this Association, and as a member of some of its most im- 
portant committees, has contributed in no small degree to 
the success which has attended the Association of recent 

19 
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years; and I am sure that we all concur in the hope that he 
may soon be restored to health and be enabled to meet 
with us. 

On the other hand, it affords me very great pleasure to 
introduce to you my old schoolmate and almost lifelong 
friend, Judge David J. Nye, of Elyria, who, as one of the 
Vice-Presidents of this Association, has been chosen to pre- 
side in the absence of the President. 

I now have the honor of presenting Judge Nye. (Ap- 
plause.) 

Vice President Nye now assumed the chair and delivered 
an address. (See Appendix.) 

• 

At the conclusion of the Vice-President's address, the 
Treasurer, Hon. L. H. Pike, of Toledo, submitted the fol- 
lowing: 

REPORT OF THE TREASURER. 

To the President and Members of The Ohio State Bar As- 
sociation: 

I herewith submit to you my report as Treasurer from 
July 10, 1900, to and including the sixth day of July, 1901, 
as follows: 
To cash in hands of Treasurer on the first day of last 

annual session : $871 00 

To admission fees from 65 new members 130 00 

To admission fees from 3 members reinstated 1 5 00 

To dues paid by 97 members during 3 days of the 

last session 245 00 

To dues paid by 222 members since the close of 

the .session 571 37 

To interest on the special deposit 2 50 

Total receipts ? $1834 87 
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The Treasurer claims credit for the following disburse- 
ments: 

July lo^ by cash paid Secretary for services $125 00 

July 10^ by cash paid Secretary for printing 50 00 

July 10, by cash to J. O. Troup, Esq., expenses, of 

musicians, etc 59 50 

July 17, to Legal News printing bills 5 00 

'' '' " Qiairman Committee on Admission. ... 9 5^ 

July 31, to cash, D. A. Brown, reporter 65 00 

" " " reshipment of books from Put-in-Bay to 

the Treasurer 50 

November, to Laning Printing Company 382 48 

-March, 1900, paid cash 4 orders for printing for the 

observation of John Marshall day 86 1 1 

The Treasurer's compensation 100 00 

To printing 500 envelopes and cards on same .... i 50 

" bank charges for collecting checks 80 

printing bill heads and notices 2 00 

postal card receipts, including postals 175 

stationery 46 

postage for use of Treasurer 12 55 

packing and shipping books and statutes to 

Put-in-Bay 50 

Total disbursements $902 67 

Balance cash in treasury 932 20 

$1834 87 
While this is the largest collection made in any year 
since the organization of this association, it is not a very 
satisfactory showing, for the amount not only includes pay- 
ments of many members to Januarv, 1902, but also when the 
bills of the Committees and Secretary are liquidated, you will 
find the expenses exceed the receipts for the past year to a 
considerable amount. For instance, during the last annual 
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session only 97 members paid their dues, and only 221 have 
paid dues since that time. 

If the Treasurer had enforced the provisions of the con- 
stitution strictly, many more would have been suspended, 
instead of which he has notified many delinquent members 
two or three times, to retain the membership. 

Since Section 13 was amended so as to allow suspended 
members to be reinstated on payment of $5, a great abuse 
has grown up. Some members deliberately fail to pay for 
3 br 4 years, and compromise with their conscience by asking 
afterwards to be reinstated on nayment of said amount of 
$5. I have before me a letter recently received which is a 
specimen of the integrity of some members. 

The list of members published in the Annual Report, 
is never an accurate list of members in ^ood standing. For 
instance, there are now 100 members still owing their dues 
from 1900, not counting among these, the new members 
elected in July, 1900. When the second and third eflfort of 
the Treasurer to remind rnembers of their delinquency failed, 
he was obliged to suspend many, who, in the printed reports, 
appear to be in good standing. 

It may surprise the Association to learn that in the ten 
years between 1890 and 1900, 170 members never paid more 
than the admission fee, and about 25 more paid dues, only 
for one or two years and no more. Perhaps the Executive 
Committee may suggest a remedy, or the Committee on Ad- 
mission be less zealous in recommending every applicant for 
admission. 

All members desire a receipt for the $2 remitted, and 
few send any postage. Perhaps a dozen or more every year 
send an unstamped check drawn on a small bank, distant 
from commercial centers, in such instances some charge for 
the collection is made by the bank, and the net result is a 
loss of 8 per cent, of the dues of many members. This ac- 
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ft 

counts also for the large amount of postage appearing in the 
foregoing financial report. 

Now, in conclusion, I deem it my duty at this time and 
this early in the session to say that I can no longer serve you 
as your Treasurer. I have for the last thirteen years and 
six months collected in $2 payments for dues and admission 
fees about $11,235, ^^^ disbursed about $11,000, my prede- 
cessor having handed over to me $560. Out of the com- 
pensation of $725 paid to me during this period of time, I 
had to pay a considerable amount for clerical help and type- 
writing. The Treasurer is also bound to attend annually one 
day prior to the session to meet the Executive Committee; 
hence my actual average compensation has not amounted 
to $50 per annum. 

When I was younger and not subject to infirmities of 
age, I did this work largely as a labor of love, but the cor- 
respondence and the effort to keep up the membership re- 
quires a large amount of labor which few can appreciate, but 
which I am no longer able to perform. 

I thank you, therefore, for the many courtesies and kind- 
nesses shown to me in the past, by a large majority of the 
members, and request to be relieved from an office which a 
younger man can fill more satisfactorily. 

Respectfully submitted, 

L. H. Pike, Treasurer. 
Put-in Bay, July 9, 1901. 

The Treasurer stated that the Executive Committee 
were not present in sufficient numbers on this opening day, 
and requested that reference to said committee be had, with 
leave to them to report later. This was on motion granted, 
and the report was later examined by the Executive Com- 
mittee and found correct. 

Mr. W. H. a. Read : Mr. President, and Members of 
the Convention: At the request of the Chairman of mv 
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District I move that this Association award L. H. Pike, as an 
appreciation of the work he has done heretofore, from the 
treasury of this Association, the sum of two hundred 
($200.00) dollars, and that his compensation for the ensuing 
year — L take it for granted the Association wants him — ^be 
fixed at two hundred ($200.00) dollars. 

Mr. S. M. Johnson : I second the motion. 

The Chair: It has been moved and seconded, that an 
extra two hundred dollars be paid to Mr. Pike for his past 
services, and that his salary be fixed at two hundred dollars 
for the ensuing year. Are there any remarks? 

(The question was called.) 

Mr. J. D. Sullivan: I have the pleasure of stating 
that I am in entire sympathy with the motion introduced by 
Mr. Read, and I trust the Association will sustain the motion. 

The question was called for, and being put by the Chair, 
carried unanimously. 

The Chair: What further business is there to come 
before us this afternoon? There seems to be nothing more 
upon the program, and without objection we will stand ad- 
journed until tomorrow morning- at 10:30. 

Adjourned. 

SECOND DAY— MORNING SESSION. 

Convention met pursuant to adjournment, Vice-Presi- 
dent Nye in the chair. 

The Chair: The subject of the address this morning 
is "An Inquiry Into the Operation of the Double Stock Lia- 
bility Incident to Ohio Corporations." I now have the 
pleasure of introducing to you Mr. S. W. Bennett, who will 
speak to you on that subject. (Applause.) 
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Mr. S. W. Bennett: Mr. Chairman, Gentlemen of the 
Ohio State Bar Association, Ladies and Gentlemen: 

Mr. Bennett delivered an address on the above subject, 
which will be found in the Appendix. 

Mr. Troup : Before proceeding with further business, 
and before the members, retire, I desire to present a very 
pleasant communication which I received this morning, viz : 

Put-in-BAy, July lo, 1901. 

To the Ohio State Bar Association, and Ladies: 

The officers of the Second Battalion, Naval Brigade, 
O. N. G., in charge of U. S. Steamer Hawk, take great 
pleasure in inviting the members of the Ohio State Bar As- 
sociation, and ladies, to visit their ship on Thursday, July 
II, between the hours of 3 and 5 p. m. There will be a 
steam launch and boats at the wharf at the end of the street 
car track, to convey visitors to the ship. 

(Signed) William T. Wirt, 

Lieutenant Commanding. 

I suppose it will not be inappropriate for the Association 
to express its acceptance of this invitation, if you feel so in- 
clined, and return our thanks to the commander for this 
courtesy. I would move that that be done. 

The Chair: It is moved and seconded that the mem- 
bers of this Association tender their thanks for this invitation 
and accept the courtesy. Carried unanimously. 

A member called attention .to the fact that Judge Day 
was to deliver an address upon the afternoon in question. 

Mr. Troup: The invitation is from 3 to 5, and I trust 
that no one will leave our meeting before the conclusion of 
that address. 
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The Chair : Next in order is Report of the Committee 
on Admission and Election of Members. 

Mr. W. H. a. Read, Chairman, submitted the following 

report, viz: 

Put-in-Bay, O., July lo, 1901. 

To the Ohio State Bar Association: 

Mr. Chairman: Your Committee on Admissions re- 
spectfully recommend for election to membership in this 
Association the following: 

D. D. Donovan Napoleon, O. 

J. Hartwell Cabell Cincinnati. 

George Hayden Medina. 

B. F. James Bowling Green. 

Oliver B. Jones Cincinnati. 

O'Brien O'Dowell Toledo. 

E. J. Marshall Toledo. 

John W. Grabill Bowling Green. 

Charles Kinney Columbus. 

R. M. Ochiltree Cincinnati. 

Thomas HolHster Cincinnati. 

Edward P. Hall Ashtabula. 

Charles J. Hunt Cincinnati. 

J. C. Bigger Steubenville. 

George A. Burr Lebanon. 

A. J. Vorys Lancaster. 

H. H. Hershey Columbus. 

And for reinstatement, the following: 

N. B. Billingsley Lisbon. 

George E. Schroth , Tiffin. 

Alex. Hadden Cleveland. 

Respectfully Submitted', 
W. H. A. Read, Acting Chairman, 
Committee on Admissions and Elections. 
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Mr. L. H. Pike: I move, Mr. Chairman, that the Sec- 
retary cast one ballot for the election and reinstatement of 
the applicants as members of the Ohio State Bar Association. 
Carried. 

The Chair: Next is the Report of the Executive 
Committee: 

Mr. James O. Troup, in the absence of the Chairman, 
made a verbal report as follows: 

As stated yesterday the chairman of the committee, 
Hon. Edward Kibler, is absent at this time, and on his behalf 
I would say that the Executive Committee, as heretofore, 
has no written report to make. It has held several meetings 
during the year in the transaction of the business of the As- 
sociation delegated to it, and the merit of the work will be 
indicated by the success, or lack of success of this program. 
To the committee was delegated during the year some extra 
work in the way of taking charge of the John Marhsall cele- 
bration which was held at Columbus; and that work was 
considerable, and was very successfully carried out, the credit 
of it being: almost entirely due to the energy and good man- 
agement of Mr. W. O. Henderson, as a member of the com- 
mittee, and who was chairman of the sub-committee. The 
celebration involved no expense to the Association except 
in the matter of printing: and correspondence,, which 
amounted to $86 and has been paid out of the treasury of the 
Association. The expense of the banquet, or anything con- 
nected with it, did not fall upon this Association. 

I know nothing further to report at this time. It is 
possible that the chairman of the committee, when he ar- 
rives, may have some further report to make. 

The Chair: I would like to ask if the Report of the 
Treasurer was not referred to this committee? 
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Mr. Troup: I would state that the committee have 
examined the Treasurer's Report and account, and find them 
tb be correct. 

The Chair: Do the Association desire to take any 
action upon this report at the present time? 

Mr. Simeon Johnson: I move that the report be re- 
ceived and adopted. Carried. 

The Chair: The next order of exercises is the Report 
of the Committee on Judicial Administration and Legal 
Reform. 

REFORT OF COMMITTEE ON JUDICIAL ADMINISTRA- 
TION AND LEGAL REFORM. 

Mr. J. M. Sheets: I might say with reference to this 
report, by way of preface, that there are probably two para- 
graphs upon which the committee is not agreed, and prob- 
ably we might unanimously agree that the particular sug- 
gestions in the report as printed should not be enacted into 
law; but we do unanimously agree that there are serious 
evils on the lines of this report that ought at least to be 
discussed; and those two, especially, are the third and the 
fifth paragraphs. 

Before proceeding to read the report as it is printed, I 
would simply say that the committee do not recommend 
necessarily, exactly such legislation, but I think it would be 
probably beneficial to discuss those two questions in this 
Bar Association, and possibly with some vigor, too. 

(Mr. Sheets then read the printed i:eport which had 
previously been distributed to the members, as below:) -r 
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To the Ohio State Bar Association: 

Your Committee on Judicial Administration and Legal 
Reform submits the following report: 

1. We recommend that the Association be invited to 
consider the advisability of materially diminishing the 
periods within which various classes of civil actions may be 
commenced in this state. 

2. We recoramend that Section, 5307, Revised Statutes 
of Ohio, be so amended as to provide^ that a party shall have 
the right to file a motion for a new trial after the term is 
ended, provided such motion be filed within three days from 
the time when the verdict, report of decision, is rendered. 

3. We recommend that Sections 557-1, 557-2, 557-3, of 
the Revised Statutes, be so amended as to provide that, 
neither the Auditor of State nor the Auditor of any county 
or city, shall issue a warrant for any part of the salary of any 
judge until such judge shall make and file with such Auditor 
a certificate under oath that he has complied with the pro- 
visions of such actions in all matters, save those as to which 
the parties interested have in writing, otherwise consented. 

4. Your committee recommends the passage of a bill 
relative to sham pleadings, substantially, as follows: 

"Sec. 5087a. A sham pleading is one which is not 
pleaded in good faith and is false in fact as to all or any of 
the material allegations contained therein. The subscribing, 
filing or verification of such sham« pleading may be punished 
as contempt of court, and the court may for such offense 
impose a fine in a sum not exceeding fifty dollars ($50), and 
may sentence to imprisonment in the county jail until such 
fine is paid. Such sham pleading shall on motion be stricken . 
from the files." 

5. Your committee also recommends the enactment of 
such legislation as will prohibit the appointment of receivers 
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except upon reasonable notice, unless the owner of the prop- 
erty sought to be placed in the charge of a receiver is a non- 
resident of the State and has no known agent within the 

State. 

J. M. Sheets, Chairman, 

Simeon M. Johnson, Secretary, 

A. F. Broomhall, 

E. H. Hopkins, 

C. O. Hunter, 

S. G. CXJMMINGS, 

S. H. Bright, 
John J. Adams, 
J. B. Burrows, 
A. B. Johnson. 

Mr. Sheets: Since this report was printed, Mr. Presi- 
dent, another suggestion has been made with reference to 
the preparation, allowance and signing of bills of exception. 

This committee has agreed that there ought to be some 
reform on that line, and has also agreed that an amendment 
to the statutes substantially in the form of this proposed 
amendment ought to be passed. I will not read that now, 
but I will say substantially, that in the place of the bill of 
exceptions being prepared and presented to opix)site counsel 
for their examination, this proposed amendment provides 
that bills of exceptions shall be prepared and filed with the 
clerk, with whom adverse counsel can find same if they de- 
sire to examine it. The reasons, of course, will be discussed 
later on. Opposite counsel may examine and file exceptions 
or objections, or proposed amendments to the bill. The 
clerk's duty then requires that he shall transmit it to the 
trial judge or judges for his or their examination, correction 
and allowance, and no journal entry is necessary in order to 
identify the bill of exceptions: the signing of it by the judge 
is sufficient proof that it has been allowed and signed. Now 
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that is substantially what this committee would recommend, 
that this Bar Association recommend for passage by the next 
Legislature. 

The Chair: I understand from the examination of 
the calendar which the committee has presented for the Bar 
Association, that the discussion of this subject comes up on 
the third day/ Thursday, in the afternoon. So I suppose this 
matter should be postponed until then, should it not? 

Mr. S. M. Johnson: If we are going to the Naval 
Review there will be no consideration of this possible, unless 
the absence of some speaker may result in a change of 
program. 

Mr. J. M. Sheets : I apprehend that a number of the 
rpembers of this Association will not be here Thursday after- 
noon, and it is suggested by Mr. Johnson that if we accept 
the kind invitation to go aboard the Government vessel, we 
probably will not discuss this paper tomorrow afternoon, and 
if we have time this afternoon, it seems to me it would be 
better to discuss it then. I therefore move you that imme- 
diately upon the close of the address by Mr. Parmenter, the 
subject of this committee report be taken up and discussed. 

Seconded by Mr. S. M. Johnson, of Cincinnati. 

The Chair stated the motion and invited remarks. 

Mr. a. a. Ferris: One suggestion: I think the pro- 
gram provides that there is to be a discussion of the Report 
of the Special Committee on Municipal Code at that time. 

Mr. W. H. a. Read: I have heard a rumor that Mr. 
Garfield would not be here tomorrow, and therefore that 
there would be a vacancy in our program tomorrow. This 
matter of Municipal Code strikes me as one of the most im- 
portant subjects that we have before us. We have had it up 
here cursorily, and that is the way it has been treated not 
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only by this Association but by every committee, and even 
by the Legislature. I was in the Senate of this State last 
winter and saw the Senate pick up a code as thick as that, 
and pass it without reading it three times, under suspension 
of the rules, in ten minuter, and then at night reconsider it. 
Now, it is one of the most important matters we have before 
us, and it seems to me we ought not to cut out the discussion 
upon it even for the report of our honored Committee on 
Judicial Administration and Legal Reform. I ask the ques- 
tion whether there is a vacancy on the program? 

The Chair: I am informed that M'r. Garfield has 
written the secretary advising that he will not be able to 
attend. 

Mr. Read: I therefore move as an amendment that 
the discussion be taken up tomorrow morning. 

The Chair: The original motion was that we take up 
the discussion of the Report of the Committee on Judicial 
Administration and Legal Reform immediately after hear- 
ing Mr. Parmenter's address this afternoon. An amend- 
n]ent has been made to that by Mr. Reed that we take it up 
on the opening of the session tomorrow morning, owing to 
the fact that Senator Garfield is not expected here. 

Mr. Hole: I second the motion to amend. 

Mr. Troup: Mr. President, the Executive Committee 
in considering the program and matters connected with it, 
have had under consideration the matter of having Judge 
Day's address tomorrow forenoon instead of tomorrow after- 
noon, provided it is alike agreeable to him and the Associa- 
tion, and if that were done then this discussion might be had 
in the afternoon instead of in the morning. 

Mr. Van Deman: Mr. Chairman, I suggest it would 
be better to adopt the original motion of Judge Sheets, and 
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if we do not conclude the discussion upon either subject this 
afternoon, it can be finished tomorrow morning. It will be 
better to do all that we can this afternoon, and not put it off. 

Mr. Troup : Your idea would be not to change Judge 
Day's position on the program? 

Mr. Van Deman: I am not suggesting that. I simply 
think we had better take up the consideration of the discus- 
sion of the Report of Committee on Judicial Administration, 
etc., this afternoon, and if we don't have sufficient time for a 
full consideration of this report and that of the Committee 
on Municipal Code, let us carry it through until tomorrow 
morning and finish it up. I am not opposing the full con- 
sideration. 

Mr. S. M. Johnson: Mr. Chairman, there will be 
ample time to hear both reports. I apprehend that the 
Report of the Committee on Judicial Administration, etc., 
will not take over an hour. 

Mr. Read: I am inclined to withdraw my motion and 
make another in its place with the consent of my second, and 
that is, that it be amended to follow the discussion on the 
Municipal Code instead of to precede it; and in support of 
this I would like to say, last year we cut our proceedings one 
day short. I hope there is no disposition to do that, and 
that this motion that has been made is not in that line. It is 
not only unfair to us who are here together as between one 
another, but it • is unfair to this excellent hoteJ who are 
treating us so well. They suffered by it last year, and would 
suffer by it this year if we should cut short our deliberations; 
they prepared for us, and are doing it well — doing it better, 
I think, even than they have ever done before. They have 
not complained to us, but I know last year it was a disap- 
pointment and a financial loss to the hotel that we cut the 
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proceedings one day short. If we have a four days* 
program, let us stay four days. 

Mr. King: I am entirely in favor of the last motion 
made by Mr. Read^ and only rise to make this suggestion as 
it has already been made by the Chairman of the Executive 
Committee, that I hope no change will be made in this 
program. It has been printed and sent broadcast over the 
state. I know a great many people who expect to come 
here tomorrow noon to hear Judge Day's address. And 
unless it is an imperative necessity the program ought not 
to be changed. 

Mr. J. D. Sullivan: I hope the program wi 1 not be 
changed as to Judge Day's address. 

Mr. Troup: The Executive Committee appreciates 
the force of Judge King's statement, and I take the oppor- 
tunity of saying on behalf of the committee, that no change 
will be made. 

The Chair: It has been moved that the Report of the 
Committee on Judicial Administration and Legal Reform be 
taken up immediately after the address by Mr. W. L. Par- 
menter. An amendment has been made that it be taken up 
immediately after the discussion of the Report of the Special 
Committee on Municipal Code. 

Mr. Sheets : With the consent of my second, let the 
amendment be the motion. 

Mr. S. M. Johnson : I agree to that. 

• 

The Chair: Owing to the consent of the mover of 
the original motion, the amendment takes the place of the 
original motion, and the question is now upon taking up the 
Report of the Committee on Judicial Administration, etc., 
immediately after the report and discussion of the Special 
Committee on Municipal Code. 
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Mr. S. M. Johnson : I make it as a suggestion, that if 
not concluded at the afternoon session, it be taken up to- 
morrow morning and finished. There seems to be no pro- 
gram for to-morrow morning at all, as Mr. Parmenter will 
not be here. 

The motion last stated by the Chair was now put and 
carried. 

The Chair called for the Report of Committee on Legal 
Education, but met with no response, and the same was 
passed. 

The Chair : We will hear the Report of the Commit- 
tee on Legal Biography, Mr. Stephen R. Harris, Chairman. 

REPORT OF COMMITTEE ON LEGAL, BIOGRAPHY, 

Mr. S. R. Harris: I really have no report to make 
except pro forma. Since the last session there have been no 
death of members that have come to my knowledge, nor 
have there been any reported to me; hence there is really 
nothing for me as chairman of that committee to report. 
But I will volunteer to say that it is important, as I look at 
it, that all the members who have not already furnished 
sketches for their biographies should do so. I am prepared 
to furnish blanks on application for that purpose, and would 
like very much to get the biographies of all members not 
already furnished me. There have been but two chairmen 
of this committee since the organization of the Association. 
Mr. Ingersoll, of Cleveland, was chairman for probably three 
years; from that time to the present I have been chairman. 

The number of autobiographies in this book is 462, of 
which twenty have been received since our last meeting. 
The advantages of a statement in this form are manifold, if 
we consider it properly. In making the annual report, the 
chairman has the duty imposed upon him to read the sub- 
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Stance of the biography of every deceased member. Until 
such is done the facts are nowhere given^ except in this 
book, which is not accessible to all members at all times. 
When SO' reported by the chairman a stenographer, takes 
down the substance of it which thus becomes part of the 
printed record of our proceedings, and each member is fur- 
nished with a copy of that record and it goes into his family 
library where remote descendants can find the biography of 
their ancestor who was a member of the Ohio State Bar 
Association. Thus facts are perpetuated. For these reasons 
I suggest that those who have not already suppHed ' the 
necessary data on these blanks do so, and a laudable object 
for which this committee was established will be carried out. 

Mr. Hol?: I am a member of this committee for the 
Ninth District. I ought to have communicated to the 
chairman the death of a member from our district, but 
omitted to do so. In fact, I had not with me at the time a 
memorandum as to the chairman's address, but arranged 
with a gentleman from our district to read a brief memorial 
upon the death of two members, viz : Hon. Isaac N. Hath- 
away and the late Delos W. Canfield, of Chardon. Judge 
Canfield was not a member of the Association, but had a 
long and distinguished career as jurist in that district, and T 
think it proper that there be some brief biography presented 
here. I had arranged with Mr. Theodore. Hall, of Ashta- 
bula, to present the sketch of Judge Canfield's career, and 
Mr. C. W. Osborne, of Painesville, to present the memorial 
as to Hon. Isaac N. Hathaway. 

Mr. Harris: That will obviate the necessity of read- 
ing from my record here. 

The Chair now proceeded to the next order of business, 
"Memorials and Remarks on Deceased Members.'* 
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The I St, 2nd, 3rd, 4th, 5th^ 6th and 7th Districts were 
called without response. 

The Chair aalled the Hghth District in response to which 
Judge W. B. Crew, of McConnellsville, submitted a memor- 
ial adopted by the Bar Association of Morgan County, Ohio, 
pn Mr. J. W. McElhiney, and asked leave to read and have 
the same made a part of the proceedings of this Association, 
and printed in the Annual Report. Seconded by Mr. W. W. 
Hole, and unanimously adopted. 

(S^e Appendix.) 

The* Chair called the Ninth District, in response to 
which -Mr. Theodore Hall, of Ashtabula, read a memorial 
upon the Hon. Delos Wilfred Canfield, of Chardon, Ohio; a 
memorial upon Hon. Isaac N. Hathaway was read by Mr. C. 
W. Osborne, of Painesville. 

(See Appendix.) 

The Chair called the Tenth District, to which there was 
no response. A memorial upon Judge J. K. Rohn, of Tiffin, 
was prepared by George E. Schroth, of Tiffin, and ordered 
printed. 

(See Appendix.) 

Mr. J. N. Van Deman, of Dayton, offered the following, 
to wit: 

''Resolved, That the Committee on Judicial Adminis- 
tration and Legal Reform be and are hereby instructed to 
prepare, and urge the enactment of such amendments to the 
statutes as will give the right of appeal to the Common Pleas 
Court in all matters for the appointment, or removal of, ad- 
ministrators, assignees, executors, guardians, and trustees. 
And that there be included, provision for speedy hearing, 
and for preserving property or rights, pending such pro- 
ceedings.'' 

I desire to move the adoption of that resolution. 
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Seconded by Mr. J. J. Moore, and stated by the Chair. 

Mr. J. D. Sullivan : I move that that be referred to 
the Committee on Judicial Administration and Legal Re- 
form, to report next year. 

Mr. Van Deman : The only objection is, that we will 
have a Legislature next winter, and of course will not again 
for two years, and it is important that this be done, and done 
at once. 

Mr. J. D. Sullivan: It may be deeply important that 
this Association ought to be heard upon the motion, which 
is a very serious one. There may be some objections to 
giving such power to the Committee on Judicial Adminis- 
tration and Legal Reform as a committee for this special 
purpose. I do not know that the resolution is objectionable, 
but it seems to me it contains a great many things that ought 
to be discussed, and it ought to be done by this Association. 
I would not be willing to vote for the adoption of this reso- 
lution as read by my friend, Mr. Van Deman. 

Mr. S. R. Harris : One question, that is, whether Mr. 
Sullivan's motion is in order. There was a motion made to 
adopt the resolution as read. Mr. Sullivan now moves that 
it be referred to the committee. Is he in order? That is 
the question I raise. Again, I believe the majority of this 
Association are as well prepared to vote on that now as at 
any other time. All lawyers that have been in practice — and 
I have been in practice myself for fifty-two years — know the 
despotic power that has been exercised by probate judges, 
absolute poweff to remove a guardian with cause, or without 
cause, to remove an administrator with cause, or without 
cause, and without a hearing. There should be a hearing in 
the higher courts, especially when there has not been much 
care exercised in selecting and electing probate judges with 
the highest endowments of judicial discretion and gifts. 
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Now it does not deprive any one of any right. This is the 
thought that comes to my mind that there is no injustice 
done any one; there is a further hearing in the higher court 
that is supposed to have higher endowments and higher 
judicial accomplishments and judgment than a probate 
judge who exercises this despotic power in thosef cases. 
The motion recommends a speedy hearing in the higher 
court. I would like to see it go right through at once. To 
postpone it would be to postpone action for three years 
when some of the older members of the profession; like my- 
self, will probably be retired. 

The question was called for. 

Mr. Kinkead : I have not had the years of experience 
to be able to say in three or five minutes after a resolution of 
this kind is presented, changing materially the practice of 
the Probate Court, whether it meets with my approval, or 
whether I think twenty-seven lawyers here in this room 
ought to say that it meets with the approval of the Ohio Bar 
Association. It is presented when more have left this 
meeting than are present here now. Other matters of similar 
nature have been printed and circulated. We have them to 
examine and consider before we are called upon to vote upon 
them. It is that kind of mature and careful consideration, 
and that kind only, that entitles our recommendation to the 
Legislature to respect and consideration. I am not opposed 
to this resolution. I do not know but that I would favor it; 
but I do not think that it is becoming to the dignity of this 
Association, and I do not think it will be conducive to our 
influence in the Legislature, or increase our membership in 
the state, if resolutions of this importance are passed in the 
summary way in which this is presented and urged for 
passage. 

Mr. Allread : Let me make this suggestion, that this 
motion come up in the discussion this afternoon, in connec- 
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tion with the other reforms which are presented by the Com- 
mittee on Judicial Administration and Legal Reform. 

Mr. J. D. Sullivan : Agreed. 

Mr. Van Deman : I am agreed to that, Mr. President, 
as the mover of it. 

A. A. Ferris: That does not quite cover the point. 
It is out of order to bring a motion of this kind before the 
Association when we have a Standing Committee to consider 
such matters. It should have the endorsement in some form 
of the Committee on Judicial Administration and Legal Re- 
form. Let it be considered this afternoon, but it seems to 
me that the Committee on Judicial Administration and 
Legal Reform should consider it and make some recom- 
mendation to this Association at the time this discussion is 
to take place, so that it goes through the regular channel. 
I don't like to vote on a motion of that kind when we have 
committees whose duty it is to consider these things and 
make suggestions and recommendations to the Association. 
My opinion would be that Mr. Sullivan's motion should pre- 
vail, provided it comes up this afternoon as desired. 

Mr. J. D. Sullivan: But let the committee act 
upon it. 

Mr. a. a. Ferris : Let the committee act upon it. 

Mr. Tabor: I would move that the resolution be re- 
ferred to the Committee on Judicial Administration and 
Legal Reform to report upon it this afternoon, at the time 
of the discussion. Carried unanimously. 

On motion, adjourned until 2. :30 p. m. of this date. 

SECOND DAY— AFTERNOON SESSION. 

, The Convention met pursuant to recess. Vice President 
Nye in the chair. , , 
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The Chair: The address for this afternoon is upon 
the subject of '^Uniformity of Legislation Between the 
States," prepared by Mr. W. L. Parmenter, of Lima, 
Owing to Mr. Parmenter's illness, Mr. J. W. Halfhill, of 
Lima, will read the address. 

I now have the pleasure of introducing to you Mr. J. W. 
Halfhill. (Applause.) 

Mr. J. W. Halfhill: I want to oflfer my personal 
regrets that Mr. Parmenter is not here. He was a member 
of the commission appointed in 1898, and interested in the 
subject matter of this paper^ and if he could read it in his own 
intelligent way, you would get a good deal more out of it. 

(See Appendix, for the above paper.) 

The . Chair : Next in order, according to the pro^ 
gramme is the report of the Special Committee on Municipal 
Code. I have the pleasure of introducing to you Judge A. 
A. Ferris, who will read the report and open the discussion. 

Mr. a. a. Ferris : As announced on the programme, 
it is stated that the chairman of this committee will open the 
discussion. I had no notice that I was to take part in any 
discussion, and I assume that the province of the committee 
will be discharged by the chairman simply making the re- 
port, and leaving it to the Association to take part in the 
discussion, if any occurs. 

(For report upon the subject of Municipal Code Revision,, 
see Appendix.) 

Mr. a. a. Ferris: I may say that the bill has been 
revised up to date and has taken up all the sections that were 
incorporated in the last volume of Ohio Laws, so as to make 
the bill up to date. 

Mr. Doyle: I move the adoption of the report of the 
Committee on Municipal Code. Seconded. 
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The Chair : It is moved that the report of the Special 
Committee on Municipal Code be adopted. Are there any 
remarks? 

Mr. Johnson: I hold that it is not intended by the 
motion to adopt that report entire, but simply the recom- 
mendations that the report contains. If that is the purpose, 
I have no objection. There are many things, perhaps^ in the 
report that I do not agree to express our approval, or dis- 
approval of, but so far as the recommendation is concerned 
which relates to the changes in the Municipal Code, I would 
be heartily in favor of that. 

The Chair: Perhaps that was the intention of the 
mover, that the recommendation be adopted. Are there 
any other remarks? 

None offering, the Chair put the question on the adoption 
of the report, and the same carried. 

Mr. E. B. King: I move, that the committee that 
presented this report be continued, and requested to present 
the bill to the next General Assembly of Ohio, and urge its 
passage as prepared by them. 

Motion seconded, stated by the Chair, and carried 
unanimously. 

Mr. W. H. a. Read, Chairman, presented the follow- 
ing: 

SUPPI^EMENTAI. REPORT OF COMMITTEE ON 
ADMISSIONS AND EI.ECTIONS. 

Put-in-Bay, O., July lo, 1901. 

To the Ohio State Bar Association: 

Mr. Chairman: Your Committee on Admissions and 
elections respectfully recommend for election to membership 
in this Association, the following: 
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Malcolm Kelly, Sandusky. 

Charles A. Reed, Sandusky. 

L. B. McNeal, Marion. 

And for reinstatement the following: 

J. F. McNeal, Marion. 

Respectfully submitted, 

W. H. A. Read, Acting Chairman. 

On motion, the report of the committee was received, 
and the Secretary was directed to cast one ballot of the As- 
sociation' for the election and reinstatement of the applicants 
named as members of tne Ohio State Bar Association. 

The Secretary having complied, the same was duly an- 
nounced. 

" Mr. Read: As a member of the Committee on Ad- 
missions and Elections, and having been upon that com- 
mittee for the last few years, I desire to call the attention of 
the Association to Article IV of our* Constitution. It con- 
tains a provision that has been very embarrassing to the 
committee. It is the last clause of the Article which pro- 
vides that no member of the Bar residing in a county where 
there is a local Bar Association shall become a member of 
this Association until he shall also be a member of such local 
Association. There are some local associations in Ohio that 
are exceedingly weak and to which members of the Bar who 
would be ornaments to the Ohio State Bar Association do 
not apply for admission. In my early administration of the 
duties of this committee, I used to inquire regarding this 
matter, and often had to annul the application after it had been 
made by a party whom we would have been glad to receive 
as a member of this Association, for the reason that under 
this /Vrticle he was not eligible. There has been some As 
sociations in this State in which there have been factions 
that have split the Association, which has proved not only 
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detrimental to the local Associations, but also under this 
clause a detriment to the Ohio State Bar Association. If a 
local Bar Association cannot sustain itself without depend- 
ence upon the provision like this in our Constitution, I think 
we had better eliminate this from the Article. Again, while 
our Constitution provides that no one shall be eligible to 
membership unless he shall first become a member of his 
local Bar Association, yet there is no provision that he must 
retain his membership in his local ^Association in order to 
retain it here. The last section of our Constitution provides 
that it may be amended by a majority vote at any meeting. 
I therefore move that Article IV of our Constitution be 
amended to read as follows: 

"IV. ELECTION OF MEMBERS. 

'*A11 nominations for membership shall be made by the 
Committee on Admissions, and must be transmitted in writ- 
ing to the President and by him reported to the Association, 
and if any member demands a vote upon any name thus re- 
ported, the Association shall thereupon vote thereon by 
ballot. Several nominees may be voted upon on the same 
ballot, and in such a case the placing of the word "no" against 
any name or names upon the ticket shall be deemed a nega- 
tive vote against such name or names, and against those only. 
One negative vote in every five shall suffice to defeat an 
election.'' 

The Chair inquired if the proposed amendment had 
received the approval of the Executive Committee, where- 
upon Mr. Read said that he would for the present withdraw 
his motion and obtain the approval of the Executive Com- 
mittee. 

The Chair: I believe this closes the regular order, 
but by vote this morning we were to take up after the dis- 
cussion upon the report of the Special Committee on 
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Municipal Code, the report of the Committee on Judicial 
Administration and Legal Reform; and that matter is now 
before the Association for discussion. 

Mr. S. M. Johnson: I move that the report of the 
Committee on Judicial Administration and Legal Reform be 
taken up section by section. Carried. 

The Chair: The first recommendation in the printed 
report is now before the Association for discussion, viz: 

"i. We fecommend that the Association be invited to 
consider the advisability of materially diminishing the 
periods within which various classes of civil actions may be 
commenced in this State.'' 

Mr. Harper: I move the adoption of the first recom- 
mendation. (Seconded.) 

Mr. Hopkins: As a member of that Committee, I 
have been delegated to say a few words on this first section. 
It seems this subject has been brought up at former meet- 
ings of the Association, and we deemed it wise to make a 
study of the statutory provisions in other states on this sub- 
ject. We have found the following in force in other States. 
After the 21 year limitation of actions for the recovery of 
realty we find that about one-third of the states have a pro- 
vision of from 20 to 21 years. Only two states have the 21- 
year provision. About one-half of those which have the 
provision of 20 or 21 years distinguished between what you 
may call the "squatter," and the man who claims under what 
they call "color of title.'' As against a man claiming under 
color of title, about one-half of those states limit the action 
to seven years. The remaining two-thirds of the states 
about one-third require ten years, or less; and it occurred to 
this Committee that it would be wise to recommend, and we 
do recommend, that our Statute in Ohio be so amended as 
to read 15 years instead of 21 years; and I presume that will 
be the first matter to consider at this time. 
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Mr. Van Deman : • I would like to inquire if that is the 
only class of actions that you propose to suggest amend- 
ments concerning. 

Mr. Hopkins: We also recommend that the fifteen 
year limitation as to actions upon specialties^ agreements, 
contracts or promises in writing be amended, so as to read 
ten years instead of fifteen. On that point, as far as special- 
' ties are concerned, about one-third of the states require 
fifteen years or more. As to contracts, agreements or prom- 
ises in writing, there is only one state besides Ohio that re- 
quires more than ten years. A great majority of states re- 
quire only six years, and some even less than six years. As 
to that section of the Statutes, the Committee recommend 
that the Statutes be amended so as to read ten years, instead 
of fifteen years. Those are the only recommendations that 
the Committee wishes to make on this subject. 

Mr. Harper: I assume from the statement here that 
the Committee intends to present some further report at 
another time and I rise to inquire whether they have con- 
sidered th^ wisdom of discriminating between the occupant 
under judicial sale under color of title given as the result of 
judicial proceedings, as distinguished from other occupancy. 

In considering this matter some years ago, I was struck 
with the point the gentleman has already stated, as to Ohio 
providing a longer period of Hmitation than is to be found in 
any of the states, and the entire absence which I found to 
exist in many states of a provision securing protection to 
those who bought at judicial sale or held under title derived 
from such sale, after the lapse of the limitation period; and 
seven years I found to be such period of time in many of the 
states. I think it must be matter of common observation 
that there is a very considerable part of our population who 
look upon a judicial sale as one possessing peculiar sanctity. 
We lawyers know that it simply gives title of the parties who 
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were before the Court, but there are a very large number of 
the common people who feel that the Court gave that title 
and the Court would give nothing but a good title. Now it 
does seem to me that that fact that it is the result of judicial 
proceedings, in the light of that popular impression, ought 
to require a discriminating provision with a shorter period 
of limitation for such cases. 

Mr. Hopkins: The Committee did not consider that 
question at all as to whether it was wise at this time to make 
a distinction between possession held under color of title and 
mere adverse possession held by a disseizor. The fact is, as 
has been suggested, that the states that have longer limita- 
tion, many of them have this provision as to those claiming 
under color of title. 

Mr. Booth: I didn't come here prepared to discuss 
this matter at this time, and did not know until I arrived 
yesterday that it was to be up before the Association at this 
time. I was a member of the Committee that submitted, or 
rather tried to have the same matter submitted last year; 
but,; like many other things, it was consigned to the bone- 
yard for want of time for consideration; but I had come hefe 
at that time prepared to discuss it, and had examined very 
carefully the Statutes of, I think, every State and Territory 
that had legislation, at least, covering two points, such as 
mentioned by the member who sat down; and I found that 
the average of the time allowed under the first subdivision 
referred to must be considerably less than fifteen years. My 
rcollection is, it is thirteen years, but I have not been able to 
carry that accurately in my mind; so that if the General 
Assembly of this State fixed a fifteen year limitation we 
would still be considerably more liberal to possible litigants 
— and possible litigation of that kind, than the average of 
the states throughout the country. I also found, with ref- 
erence to the matter covered by the second subdivision re- 
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ferred to as I now remember it, that the average time fixed 
for bringing suits of that character in the various states and 
territories was considerably less than ten years; so that, in 
that respect, if this recommendation should be adopted by 
the Association and it should be embodied in the Statutes of 
the State, Ohio would be, still much more liberal to litigation 
of that sort than the States of the Union, as a whole. Just 
a word as to what some one at my right suggested a moment 
ago: Ought the Association by a specific vote attempt to 
go much into details in the matters which have just been 
suggested? Would it not be better in general terms, if that 
b^ the sense of the Association, to recommend legislation 
making the Hmit in one case fifteen years, subject to excep- 
tions suggested, and in the other case ten years, and appoint- 
ing a Committee authorized and directed to present the mat- 
ter to the General Assembly; and if on investigation of the 
statutes of other states, or upon consideration independ- 
ently of other legislation, there ought to be one limitation 
where title is claimed by deed, and a different one where it is 
claimed under judicial sale, and a different limitation where 
squatter rights are involved, let that be a matter of detail to 
be worked out by the Committee in preparing any amended 
sections to be presented to the General Assembly, because, 
after all, while a recommendation of this kind ought to have, 
and probably would have some weight with the General As- 
sembly, lawyers who are there will probably undertake to 
work out the details themselves. I doubt whether it would 
be wise to attempt to go very much into detail to determine 
what the limitation would be with reference to any one kind 
of title, and what the limitation should be with reference to 
another; that is, if we attempt to go very much into detail 
we probably will simply push the matter over for considera- 
tion another vear. 
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Mr. King : I want to say a word on this. It seems to 
me that the Association is quite liable to adopt a great many 
more recommendations than they will ever succeed in having 
enacted into law, and upon that ground alone, I should be 
opposed to the adoption of this. I doubt if for a good many 
years you will get a legislature in Ohio to pass any law re- 
ducing the period of limitation. It is not one of the sub- 
jects, I take it, that is very important that there should be a 
uniformity of legislation among the states concerning. 
These Statutes have been said to be statutes of repose. I 
think it better to let the statutes.* alone. It has existed there 
for a great many generations and most everybody, at least 
every lawyer, knows what it is. It should not be tampered 
with unless from very serious necessity; and I cannot dis- 
cover or think of any great necessity devolving upon us now 
to change the period of limitation. There is not any doubt 
but that it is longer as to the two subjects named in Ohio 
than in most of the other states, but what if that be so? 
Everybody knows what it is. It is better, I think, a great 
deal better, to let it rest. 

A Member : I am opposed to this, for the reason that 
it seems to me we are attempting as an Association to deal 
with matters of too little moment, and we thereby lose our 
influence in matters of greater moment. I have not heard 
anything said as yet in favor of any limitation. It strikes 
me that it is of but little moment if a man is never going to 
pay his debts, whether he is relieved of it in ten years or fif- 
teen years. It is my opinion that fifteen years is not soon 
enough. Now then, there is nothing that can be urged in 
favor of limitations excepting as suggested — a matter of re- 
pose. As to adverse possession of real estate, it seems to 
me the reason existing for that repose does not exist, be- 
cause matter of title generally is matter of public record; but 
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there being nothing suggested except simply that Ohio shall 
fall in line with the other states on this subject. It seems 
to me it is of so little moment, and that we belittle our influ- 
ence or diminish our influence by taking action upon this 
and appointing a committee for the purpose of presenting 
it to the legislature of Ohio. 

Mr. Sheets: The only reason why. the statute of limi- 
tations was ever enacted, it seems to me, was a presumed 
payment, or a presumed grant. Take fifteen years for a 
promissory note, if you please; if there were no statute of 
limitations the note might be paid and in course of time all 
evidence of such payment lost and the party be compelled to 
pay it a time or two again. It is a presumed enforcement of 
the contract that causes the legislature to step in any say at 
the end of a certain time, we will say, that it is conclusively 
persumed, if you please, that an obligation has been dis- 
charged or, in this particular instance, a grant has been 
made. As to a person in possession of real estate for twenty- 
one years, the conclusive legislative presumption is a grant. 
The statutes of limitation are not for the purpose of reliev- 
ing a man of paying his debts, or for giving the property 
which belongs to one person to another, but in order that 
justice may be done if through lapse of time the evidence . 
which might go to protect the person in his rights is lost. 
Now then, it seems to me, that the time of fifteen years be- 
fore a promissory note is outlawed is a length of time beyond 
the necessities in the case. A great many things transpire in 
fifteen years. The evidence of payment may be easily lost, 
and the same note be required to be paid over again, and 
the whole theory, let me repeat, upon which all statutes of 
limitations have been enacted is not in order to relieve any- 
body from a just obligation, but the presumption is that such 
obligation has been discharged, and the statute of limitations 
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comes in to save the enforcement of the obligation a second 
time. 

The Chair: Are there any further remarks? If not, 
the question is upon the adoption of the first recommenda- 
tion of the Committee. 

Mr. J. R. Johnston : I want to enter a protest against 
any change so far as limitation of twenty-one years is con- 
cerned on actions for recovery of realty. I do not believe 
if a man steals a farm in this country that he ought to be enti- 
tled to keep it because he has been able to hold it for twenty- 
one years. I do not believe in that principle; at the same 
time I can see no reason why there should be any change. 
No reason has been advanced here as to why any change 
should be made in the statutes to which reference has been 
made by this Committee, until there is some good reason 
why the change shall be made I apprehend that the members 
of the Association will stand by the legislation as it now ex- 
ists instead of seeking to make these changes, for which 
there is no substantial reason. 

Mr. Booth : I think the gentlemen stated some good 
reasons. We all know that for a good many years past the 
time within which certain things might be lawfully done un- 
der our statute has been curtailed. There was a time within 
the recollection of a great many of us when it was almost im- 
possible to get a case finally tried. You could have your 
trial, then you could have your second trial, then you could 
have your new trial. Finally, they got rid of the second 
trial. Then there was a time within which a case could be 
taken up on error — a pretty long period of time. Public 
policy has very materially reduced that time. There has 
been a tendency, not only in other States, but in many re- 
spects in Ohio for what seemed very good legislative rea- 
sons to reduce the period of time within which certain things 
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might be done; for example, the time of settling an estate. 
I am compelled under the order of the Probate Court to 
hold out a good many thousands of dollars at this time. 
Why? Because it is claimed by a creditor that just before 
the lapse of the permitted fifteen years a payment was made 
on certain promissory notes that saved them from the opera- 
tion of the statute of limitations. Now, why was the claim 
made now? If the man were alive against whom the claim 
was made, it probably would not be made at this time. In 
other words, if the person holding that claim h^d been com- 
pelled to assert it within ten years, it would have been as- 
serted within the lifetime of the man whose estate is affected 
by it. That is only a single illustration out of hundreds of 
cases, as we all know to be the fact. There is not one of us 
who can not recall similar instances in his own practice where 
doubtful claims, in many instances, fraudulent claims, have 
been asserted, causing considerable expense and great delay 
in the settlement of estates, and not infrequently succeeding, 
because the man who could have shown their true character 
had died after the lapse of ten years perhaps, and within fif- 
teen years. What I contend is this, that ten years ought to 
be enough in Ohio, as it is generally throughout the United 
States for the one purpose, and fifteen years ought to be 
enough in Ohio, as it is elsewhere, for the other purpose. 
It is not simply because other states have made those 
changes in their statutes that committees have recommended 
the same be made in Ohio, but very naturally for the pur- 
pose of carrying out the general public policy throughout the 
United States committees have gone to the statutes of other 
states for the purpose of ascertaining what the legislation is 
there. But, independently of what such legislation outside 
of Ohio is, and upon the merits of the case alone, I contend 
that there ought to be a material reduction in both of these 
instances. It would not take the people of the State any 
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longer to find out what the statute was in that regard than it 
would to find out that we had waped out the three days of 
grace, for instance. It would not take the people of the 
state any longer to find out that there had been changes in- 
this respect than in any others. How foolish it w'ould be for 
a man to stand up before the legislature, or anywhere else 
where it was legitimately a debatable question, and say, ''Let 
us preserve private seals, because people understand that 
certain contracts ought to be sealed with a private seal.'' 
Whenever a thing ought to be changed upon its merits, it 
should be changed unless — I am speaking now of the other 
side of the question — unless on account of a wrong or a blun- 
der having been so long embodied in the statute that it would 
be a worse wrong or a worse blunder to correct the mistake. 

Mr. Harper: I rise simply to suggest a further in- 
stance of what in my judgment are reasons urgently requir- 
ing the adoption of the Committeers recommendation. It 
seems to have been assumed that this recommendation pro- 
ceeded upon a desire to harmonize the legislation of Ohio 
with the legislation of other states and not to be supported 
by any meritorious consideration outside of that, whilst I con- 
ceive that the recommendation proceeds upon an entirely 
dififerent basis. The statutes of limitation, I believe, ought 
to be and in the later decisions are regarded as, meritorious 
statutes from motives of justice and honesty. Lapse of time 
does destroy the evidence of facts, and it is sought by com- 
pelling diligence in the assertion of right, to remove some- 
what the hardship which may result from the effect of time. 
The object is not to enable one man to steal anbther man's 
farm, but to prevent the man that has an apparent paper title 
from stealing it from the real owner. That is the object of 
the statutes of limitation. Litigation that has been some- 
what famous in our section of the state presented a case 
where after open and notorious occupancy of the land for a 
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period of sixty years; a Court of the United States granted a 
decree which took away from the people who had made that 
land what it is worth, who had bought it when it was worth 
$75 an acre — took it away from them when it represented 
the value of $5000 an acre as the result of their labor, and en- 
tered a decree which robbed them of $1,500,000; a result 
which, if it had not been reversed by the reviewing Court, 
would have been a lasting blot upon the administration of 
justice in the State of Ohio. 

The statutes of limitation have for their object the pro- 
tection of those who have paid for the land and are in actual 
possession of it, but by reason of some carelessness, fires, the 
death of witnesses, or other cause, their evidence to establish 
that that is the fact has disappeared; and, therefore, I do be- 
lieve that there is abundant reason for shortening the period 
of statutory limitations in Ohio. It has appeared in the 
statement already made^that Ohio is one of the few states to 
retain this period of twenty-one years. It is too long. In- 
stead of promoting justice, it promotes injustice. I think 
that the recommendation of the Committee instead of being 
radical is eminently conservative. 

Mr. J. R. Johnston : The fact that Ohio stands alone 
upon this proposition is no evidence that it ought to be 
changed. This is the first time I ever heard that sentiment 
urged anywhere — because Ohio ordinarily lakes the pride in 
standing alone, and if we have a legislative provision which is 
not in keeping with the sister states, that is no reason why it 
should be changed to correspond with the legislation of the 
other states. It does not follow that they are right, but it 
follows almost conclusively, if we look at the history of Ohio, 
that Ohio is right upon this proposition, and that the other 
states are wrong. We have set up the standard here of 
twenty-one years, which has been recognized for hundreds 
of years as being the proper length of time within which such 
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an action should be brought. I stated a moment ago, and 
state it again, that I think that is a short enough time for a 
man to acquire title to property which he may have stolen. 
In twenty-one years if he holds it, under the present statute, 
it becomes his, if he has that open and notorious possession 
which an owner occupies over his property. Steal my horse 
and I can possibly prosecute you twenty-five years from now; 
but if you steal my farm, is the time to be cut down so I can 
not prosecute you and get it black within less than twenty- 
one years? I say that that time is short enough, and there is 
no good reason, there has been no reason presented here why 
this legislation should be changed or interfered with, with all 
due respect to the members of this Committee that have 
made this recommendation, and with all due regard to the 
care which they have exercised, undoubtedly, in looking 
through these statutes and arriving at their conclusion, I 
stand here to say, and I have just as good a right to say it as 
any member of that Committee, that there should be no 
change whatever made in this so far as real estate is con- 
cerned. What reason for a change is there so far as notes 
are concerned? Talk about the settlement of estates^about 
people being robbed in consequence of the length of time. 
I can point you to ten instances where men have lost their 
money by reason of the shortness of the time. Very soon 
after the fifteen years had elapsed, I have known men to be- 
come abundantly able to pay large indebtedness, their prop- 
erty having been sold in the meantime. Perhaps if the time 
had been less than twenty-one years as now, I question as to 
whether the party would have been able to have sold, and 
would not have been able to have paid me out of the proceeds 
True, one can commence an action and stop the running of 
the statutes, but what is the necessity oT that change? Who 
can give a reason? Who has given a reason? We know 
what it is. Everybody understands what it is; and until 
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some satisfactory and substantial reason is given for a 
change, we ought to permit it to remain. The mere fact 
that other states have a different standard to measure ;heir 
contracts by is to my mind no good reason at all. (Cries of 
''question/') 

The Chair: Are there any further remarks? 

Question called for. 

The Chair : The question is upon the adoption of the 
recommendation of the Committee. A discussion has been 
had here upon two propositions; yet the recommendation of 
the Committee is broader than that. It has been moved and 
seconded that that recommendation be adopted. 

The Chair now again read the first recommendation as 
above set forth. 

Mr. S. M. Johnson: That was supplemented by a 
statement qualifying the recommendation in certain respects. 

The Chair: What is your pleasure, gentlemen, as to 
putting the question? 

Mr. Read : It seems to me that no reasons have been 
advanced satisfactory to the Association to support what 
they are now urging, and I think that we can vote on it as it 
is. 

Gov. Jones : It strikes me that the report of the Com- 
mittee is very indefinite. It does not really say anything. 
It may mean a month, or may mean years. If there is a spe- 
cific report and it goes further, so as to reduce the period on 
other things, then I would like to know what those other 
things are, and how much they propose to reduce limitation 
concerning them; and therefore I move that this recom- 
mendation be recommitted to the Committee with instruc- 
tions to report what further reductions in time should be 
made. Seconded. 



I " 



TWENTY-SECOND ANNUAL SESSION. 57 

A Member: I would call for reading of the report 
again, so we may understand what it is. 

Mr. Hopkins: This printed recommendation was 
printed before we had our full committee meeting. That is 
the reason this first recommendation is indefinite. We met 
last evening and considered the entire statute of limitations. 
For various purposes we concluded the time was short 
enough, with the exception of two sections: That is, first, 
upon actions for the recovery of realty; second, on actions 
for specialties, contracts or promises in writing. Now, as to 
those two classes of cases only, do we make any recom- 
mendation at this time; and we recommend that the first sec- 
tion be reduced from twenty-one years to fifteen years, and 
the second from fifteen years to ten years; and that is the 
only recommendation this Committee wish to make. There 
is no need of reconsidering the matter. 

Gov. Jones : Do I understand that this printed slip is 
not the report of the Committee? It has been laid upon our 
chairs for consideration as the report of this Committee. If 
this is some other report, certainly the Chairman is in error 
and has supposed that this was the report of the Committee. 
It bears the printed signature of the members of the Com- 
mittee, and I assume that that is the report. I know you, 
Mr. Chairman, supposed so. If there is some other report, 
let us have that. 

Mr. Johnson : The object of this report was to bring' 
up for discussion this first recommendation. We have had 
this discussion called for. There is no desire to get the As- 
sociation to do anything except to vote on certain definite 
propositions. Now, what has been discussed here is the re- 
port made by Mr. Hopkins, which was seconded, that the 
statute be reduced in the respects he has named. Certainly. 
we can have a vote upon that without violating any rules of 
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parliamentary law at all. The Association may reject one, 
or the other. I understood my friend on my right wanted a 
division of the specific parts of that motion. The recom- 
mendation of the Committee as printed is nothing but an in- 
vitation to consider it. We have done that. Now we are to 
take a vote, if it is possible to do it, on some specific question. 

A Member : I rise to a point of order. After the re- 
port was read, the first recommendation, a motion was made, 
that it be adopted. I submit there is nothing before you ex- 
cept on the adoption of the first recommendation, and the. 
motion to recommit is not in order. 

Gov. Jones: In regard to the parliamentary question 
raistd by my friend that my motion to recommit is not in or- 
der, I think that is certainly news to a good many of us that 
a motion to recommit is out of order after soniebody has 
moved the adoption. I had supposed that a motion to re- 
commit is always in order. I am informed that no written 
report has been made from the Committte except this which 
has been printed; and if so, it seems to me there ought to be, 
a written report before we are asked to vote upon it. I. 
would like to know what the idea of my good friend here is, 
and I want to have it put on paper so next year I can put it 
in his face again. I insist upon my motion to recommit. 

The Chair: I understand that this discussion is to be 
continued over until to-morrow morning, to give the Com- 
mittee opportunity to put its report in writing, tl is moved 
and seconded that the subject be recommitted to the Com- 
mittee for further report. 

Mr. A. A. Ferris: Is that question open for discus- 
sion, to recommit? 

The Chair: Ask Governor Jones. I will hear you, 
without objection. 
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Mr. a. a. Ferris: It seems to me we are drifting into 
a discussion that is apt to land us in a fall. Th^ report of 
the Committee was supplemented by a statement that at a 
meeting last evenihg they agreed 'upon a recommendation 
that this statute of limitations should be modified in regard 
to the twenty-one year and the fifteen year provisions; and 
it has been discussed upon those lines; so that we know with- 
out any subterfuges what the Committee has recommended, 
this being not simply that we should consider the subject, 
but that the recommendations mentioned verbally consti- 
tuted their report. At least, that I understood was Mr. 
Hopkins' statement' that they had a meeting last evening 
after the printing of this report, and that was their recom- 
mendation. A motiour was made to adopt their recom- 
mendation. Now, a motion was made to recommit, and I 
rise to object to the recommitment of the question. We all 
know what the statutes of limitation is. Lt has been pretty 
well discussed. To let it go over till next year for another 
report upon it is simply to hand over to the next year's meet- 
ing a discussion upon this subject concerning which we know 
enough now, and we are ready to vote upon it, as to whether 
we are willing to adopt the recommendation of the Commit- 
tee that the statute of limitations be reduced in the one case 
from twenty-one to fifteen years, and in the other case from 
fifteen years to ten years. I oppose the recommitment. 

The Chair now put the question on the motion to re-, 
commit, and the sarne failed of passage. 

The question was called for on the original motion. It 
was moved as a substitute for the original motion that it is 
the sense of this Association that the statute of limitations 
should not be changed at the present time. The motion was 
seconded by Mr. Hole and stated by the Chair. The Chair 
being about to put the question, a division was called for and 
upon a rising vote the substitute carried: Ayes, i8, nays, lo. 
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On motion, adjourned till lo a. m., Thursday, July ii, 
1901. 

THIRD DAY— MORNING SESSION. 

The G^nvention met pursuant to adjournment. Vice 
President Nye in the Chair. 

The Chair : Yesterday afternoon the Association was 
considering the report of the Committee on Judicial Admin- 
istration and Legal Reform. Will you continue where we 
left off yesterday afternoon^ What is your early pleasure? 

Without objection the Chair read the second recom- 
mendation of the Committee, viz. : 

"2. We recommend that Section 5307, Revised Statutes 
of Ohio, be so amended as to provide, that a party shall have 
the right to file a motion for a new trial after the term is end- 
ed, provided such motion be filed within three days from the 
time when the verdict, report or decision, is rendered." 

Mr. Van Deman : I move the adoption of that recomr 
mendation. 

Seconded and stated by the Chair. 

Mr. S. M. Johnson: The section now provides that 
"The application for a new trial must be made at the term 
the verdict, report, or decision is rendered"; the purpose of 
this amendment is to give three day^ in every case to file a 
motion for new trial. Complaints , have been made that 
Courts in interior counties come into the Countv on a certain 
day and adjourn the same day, and there is no period of time 
in which a motion for a new trial can be filed.. An instance 
is given where a Court came into the County at 12 o'clock, 
announced a decision at 12:30, and adjourned within a few 
minutes. And the party was prevented from filing and held 
not to have filed his motion for a new trial on time, although 
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he had filed it the day the decision was rendered. There can 
be no reason why the three days should not be given when 
the verdict happens to be rendered on the last day of the term 
the same as if it had been given earlier during the term. The 
object is simply to prevent the party being cut oflF entirely 
from his opportunity for a new trial. 

The Chair now^ put the question on the adoption of the 
second recommendation, and the same carried unanimously. 

Thle Chair: The next matter for consideration is the 
third recommendation, viz. : 

''3. We recommend that Sections 557-1, 557-2, 557-3, of 
the Revised Statutes^ be so amended as to provide that, 
neither the Auditor of State nor the Auditor of any County 
or city, shall issue a warrant for any part of the salary of any 
judge until such judge shall make and file with such Auditor 
a certificate under oath that he has complied with the provi- 
sions of such actions in all matters, save those as to which the 
parties interested have in writing, otherwise consented." 

Mn. Sheets moved the adoption of the recommenda- 
tion. Seconded. 

Mr. King moved that the same be laid upon the table. 

Mr. Sheets: When this report was submitted yester- 
day we stated to the Association that the Committee did not 
feel entirely like recommending that,. but did feel that some 
discussion ought to be had on that line. I don't know how it 
is in the other parts of the State of Ohio, but I do know that 
in the Third District a number of the judges have been in the 
habit of holding cases anywhere from six months to eighteen 
months. The statute referred to provides that the Common 
Pleas Judge shall dispose of a case upon motion or demurrer 
in thirty days, and when submitted upon the merits in ninety 
days. They pay no attention to that provision whatever. I 
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know of one. instance where a claim of six or seven thousand 
dollars was absolutely lost." The case w.as submitted to the 
Judge, involving no question of any particular difficulty. It 
might have been just as well decided from the bench. That 
a large part of the claim was due there was no question, bur 
as to the particular amount, there was some question. He 
took it under alleged advisement and held it about seven 
months. In the meantime other judgments came in and 
wpied out the property, and every dollar of the claim was 
lost. Now, laws are not passed for the industrious, or, as 
somebody has suggested, to slap the face of the industrious 
and diligent judge. 

Laws against burglary, for instance, are not passed for 
the law-abiding, but for the fellow who wants to commit bur- 
glary. The Committee had this question up and discussed 
it. We did not agree upon this method, but this is the 
Michigan method, I understand. The Michigan statute pro- 
vides this kind of a remedy. 

Judge Siiauck: Did you consider at that meeting 
whether this is a legislative subject? 

Mr. Sheets: Yes, we discussed that. 

Judge Shauck: You concluded it was? 

Mr. Sheets: Not necessarily. We discussed it. We 
thought we ought to bring some moral suasion upon those 
judges who do not do their duty. It strikes at the Common 
Pleas judges, and no others. 

Judge Shauck: Of course I knew that, or else I would 
not have spoken. 

Mr. Sheets: And it does not strike at the Common 
Pleas judge who decides his case promptly. 

Judge Shauck: Did your committee consider the pro- 
priety of electing a better judge? 
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Mr. Sheets: * We considered that, did not know 
whether it could be done, or not. I am sorry to say those 
I>arties are not the Bar Association meeting, and do not usu- 
ally come. 

Mr. S. M. Johnson: The committiee is not at all unani- 
mous on this recommendation. ' As for myself, while joining 
in it, I have gtave doubts about its constitutionality, whether 
you can provide that a judge shall do something. But there 
is a recognized value in Sections 557-1 and 557-2, which pro- 
vides that nisi prius judges must decide a suit when sub- 
mitted on the merits within three months. Now, they are 
not doing it, and it was suggested that this recommendation 
should be made by way if inviting some discussion as to an 
appropriate remedy. Whether this be a good remedy, or 
not, we are in grave doubt. For myself, I do not believe it is 
a good remedy, but there is a provision of the Justices Code 
that Justices of the Peace must decide all matters submitted 
to them within four days, which has been sustained by the 
Supreme Court of Ohio. Justices' Courts are certainly con- 
stitutional courts. They are provided for in the Constitu- 
tion. We have no pride of opinion regarding this, but sub- 
mitted it from the fact that more complaints on this subject 
were received by the Committee than with reference to any- 
thing else which came before us. Some judges have held 
cases two years, some three, some eighteen months. In our 
County a case was held so long which came before a judge 
when he was six months in office, that when decided he was 
out of office, although the term was three vears. It seems 
to me there should be some remedy. As I said before, I 
have grave doubts about the constitutionality of this method. 

The Chair now put the question as to whether the third 
recommendation should be laid on the table, and the same 
carried. 
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The Chair read the fourth recommendation, viz.: 

"4. Your Committee recomimends the passage of a bill 
relative to sham pleadings, substantially, as follows: 

Sec. 5087a. A sham pleading is one which is not 
pleaded in good faith and is false in fact as to all or any of the 
material allegations contained therein. "The subscribing, fil- 
ing or verification of such sham pleading may be punished as 
contempt of court, and the Court may for each offense impose 
a fine in a sum not exceeding: fifty dollars ($50) and may 
sentence to imprisonment in the county jail until such fine is 
paid. Such sham pleading shall on motion be stricken from 

the files." 

Mr. S. M. Johnson: I move the adoption of the rec- 
ommendation. (Seconded.) 

. Mr. U. L. Marvin: It strikes me that if we should have 
that enactment, it would be a very curious kind of legislation. 
I suppose there is hardly a practicing attorney who has not 
filed a pleading which while not a sham pleading in the ordi-» 
nary sense, yet it turned out to be untrue. Otherwise you 
would not have so many controversies. A client comies and 
represents a certain state of facts. You file your pleading. 
It turns out the facts are not true. If this were to be en- 
acted, the attorney who did it, and the man who verified 
would be alike liable to prosecution for perjury. You would 
be punishing the lawyer when his client has represented some- 
thing to him that is not true. This says: "A sham pleading 
is one which is not pleaded in good faith and is false in fact 
as to all or any of the material allegations contained therein." 

Mr. King: ^I would like to inquire whom they expect 
to hve punished for this "Contem>pt of Court?" It does not 
say the person or persons, engaged in this act, but "the sub- 
scribing, filing, or verification of such sham pleading may be 
punished as contempt of court." I do not see anything about 
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who is to punished. We can not guess. The Statute must 
specify. 

Mr. Marvin: Whoever subscribes it. 

Mr. S. M. Johnson: This was left over from the pre- 
vious year and referred to the present committee as adopted 
by the previous meeting. The form was taken from a bill 
drafted by Judge Rufus B. Smith, of the Superior Court of 
Cincinnati. The matter contained in it is contained in the 
Statutes of some 36 states, no matter of surprise at all. Ohio 
is the only state that has not a provision on the subject of 
sham pleadings. It is not a criminal statute, but follows the 
statute with reference to depositions providing that a party 
may be punished for refusing to sign his deposition or to tes- 
tify. A provision of this act is that a sham pleading is one 
not plead in good faith. That could not possibly affect one 
who had believed the statements in the pleading to be true, 
and filed it. Our judges are not very severe and there is an 
evil existing with reference to sham pleadings! Down in 
some of the southern counties they have gone so far as to 
deny that a street railway in existence for fifty years was a 
corporation. Such a pleading kept a case from trial a year, 
while it was a corporation and everybody knew it, not only 
the attorney who fijed the pleading, but the client who veri- 
fied it. This is a trying evil that ought to be in some way 
provided against. The Bar Association of Cincinnati rec- 
ommended to the Legislature that that act be adopted,, and 
it was turned over to us by some members from Hamilton 
county and was embodied in the report last vear and again re- 
ferred to us this year, because we didn't hold much of a de- 
liberative session last year, to pass anything. If there is no 
member of this Association who has had any trouble by rea- 
son of sham pleadings, filed by an adversary, he is a very 
luckv man. 
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Mr. Sheets : I wish to say a word. This Committee, 
as suggested by Mr. Johnson, has no particular pride of opin- 
ion. We have recommiended attention to certain evils, and 
we feel as though they ought to be corrected. This matter 
of sham pleadings is an evil. I have known of an instance 
wherein a suit to foreclose a mortgage, the party desiring to 
raise another crop, or to live longer in his house, filed a 
square denial that any such mortgage ever existed. 

Mr. Marvin : Convict him for perjury. 

Gov. Jones : It strikes me that this proposition is go- 
ing a long distance, if a lawyer is to be guilty of contempt of 
court simply because he subscribes his name as attorney to a 
pleading, or if he takes it to the clerk's office and files it, and 
it turns out that there is any material allegation in the plead- 
ing that is untrue, that he should be subject to a proceeding 
for contempt of court. It strikes me that is pretty strong 
medicine, and really, while I have gotten pretty near through 
with it, I do not want the young fellows to come up under 
such difficulties as that. I, therefore, move that this recom- 
mendation of the Committee be inxiefinitely postponed. 

The motion was seconded, and stated by the Chair. 

Mr. A. A. Ferris: I desire to say a word in beh?ilf of 
the original motion. The gentlemen who have proposed it 
are recognized as having practiced in some of the country 
districts, where I suppose some of you are not familiar with 
sham pleadings; we would like to invite them down to some 
of the courts in our county, where sham pleadings are very 
well recognized and known to exist, as mentioned by mem- 
bers of the Committee. Judge Rufus B. Smith some years 
ago, from actual practice in the Superior Court of Cincinnati, 
recognizing the evils that prevail in practice, prepared a pa- 
per and read it before the Bar Association, and made recom- 
mendations as to what changes he thought should be made 
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in regard to several matters, among them sham pleadings. 
We have ten courts there,. and there is not one of them that 
is not familiar with sham.pleadings of just such a character as 
are sought, to be corrected by this motion, that is, by the de- 
sired result of the recommendation. 

Mr. Marvin: It appears, Mr. Chairman, as I under- 
stand it, that this -measure is asked for the benefit of the 
"former metropolis" of this State, and those of us who live in 
the country districts doiiotwant to have a statute passed 
which will not'do us any good, and wftich no one in the State 
wants only the late metropolis. It is for the benefit of those 
practicing there. I take it that a lawyer can be well pun- 
ished, as the laws are now who in bad faith induces his client 

* ■ • ■ 

to commit perjury for the sake of delay^ and that is what it 
amounts to. It is subordination of perjury on the part of the 
attorneys and perjury on the part of whoever signs the plead- 
ing. It does seem to me that we ought not to do it, and I 
do not see why the evil is not just as great where the pleading 
is a pleading of fact, but filed simply for delay, a demurrer, 
or a motion. That is done a great deal. I apprehend that 
if you take a case in the country districts where the lawyer 
files a demurrer, and states that he has filed it for delay, the 
country judge will not give him leave to file his answer if he 
states, as I understand was done in the case spoken of, that 
he filed the demurrer for delay, and then by leave of Court 
filed an answer which was a sham. I do not believe ordi- 
narily that that would be permitted. 

Question was called for, and the Chair put the same on 
the motion to indefinitely postpone the fourth recommenda- 
tion. Carried. 

The Chair read the fifth recommendation and on mo- 
tion of Mr. S. M. Johnson, same was adopted, as follows, to- 
wit: 
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"5. Your Committee also recommends the enactment of 
such legislation ^s will prohibit the appointment of receivers 
except upon reasonable notice, unless the owner of the prop- 
erty sought to be placed in the charge of a receiver is a non- 
resident of the State and has no known agent within the 
State." 

Mr. W. H. Read, Chairman, submitted the following: 

SUPPLEMENTARY REPORT OF COMMITTEE ON 
ADMISSIONS AND ELECTIONS. 

Put-in-Bay, July II, 1901. 

To the Ohio State Bar Association: 

Mr. Chairman: Your Committee on Admissions and 
Elections resRectfully recommend for election to membership 
in this Association the following: 

Arthur A. Bannon, Portsmouth, Ohio, 
John M. Swartz, Newark, Ohio, 
and for reinstatement the following: 

Andrew C. Robenson, Greenville, Ohio. 

Respectfully submitted, % 

W. H. A. Read, Acting Chairman. 

« 

On motion, the report of the Committee was received, 
and the Secretary was directed to cast the ballot of the Asso- 
ciation for the election and reinstatement of the applicants 
named, as members of the Ohio State Bar Association.* 

The Secretary having complied, the same was duly an- 
nounced 

The Chair: The time has arrived for the regular order 
of business this morning. I desire to announce that Senator 
Garfield is not able to be here this morning, and the Com- 
mittee has changed the order and placed the address which 
was on the programme for tomorrow morning, for this morn- 
ing at this hour, viz.: ''Memorial and Biographical Sketch of 
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Hon. Milton Sutliflf/' by the Hon. W. T. Spear, whom I now 
have the pleasure of introducing. (Applause.) 

The memorial delivered by Judge Spear appears in full 
elsewhere in this record. (See Appendix.) 

The Chair: I have been requested by the Executive 
Committee to announce that Judge Day will be here this af- 
ternoon, as advertised in the progTamm.e. 

The next in order is a continuation of the discussion of 
the report of the Committee on Judicial Administration and 
Legal Reform. Judge Sheets, I believe, has the floor. 

Mr. Sheets: The proposed act governing the prepa- 
ration, allowance and signing of bills of exceptions as orig- 
inally, prepared by the committee and printed, has since been 
slightly modified, and is as follows: 

A Proposed Act, Governing the Preparation, Allowance and 
Signing of Bills of Exceptions, and Repealing Present 
Sections 5301 and 5302, Revised Statutes. 
Section 5301 : (Preparation and Filing Bill and Objec- 
tions Thereto.) 

When the decision is not entered on the record, or the 
grounds of the objection do not sufficiently appear in the 
entry, or the exception is to the decision of the court on a mo- 
tion to direct a non-suit, or to arrest the testimony from the 
jury, or for a new trial for misdirection^ by the court to the 
jury, or because the verdict, or if a jury is waived, the finding 
of the court is against the law and the evidence, or on the ad- 
mission or rejection of evidence the party excepting must 
reduce his exceptions to writing, and file the same in the cause 
within forty days after the overruling of the motion for a 
new trial, or the decision of the court, where a motion for a 
new trial is not necessary. Within ten days, after such 40 
days, any other such party may file in the cause any objec- 
tion or amendment he may propose to the bill. The clerk of 
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said court, at a time, not less than twelve, nor more than fif- 
teen days, after the filing of the bill in the cause, shall trans- 
mit to the trial judge the bill, together with all objections and 
amendments, if any, filed thereto. 

Section 5301a: (Duties of Trial Judge.) 

It shall be the duty of the trial judge within five (5) dayg 
after the receipt of the bill, and the objections or amendments 
thereto, if any, to correct the bill if necessary and allow and 
sign the bill and immediately transmit or cause the same to 
be transmitted to the office of the clerk of thie court. Pro- 
vided, that in case the trial juge be absent from the district 
or circuit when such bill of exceptions is prepared and filed 
with the clerk, then the same shall be retained by the clerk 
until the return of the trial judge, who shall be required to 
allow and sign the same and correct the same if necessary on 
or before the fifth day of th^ term of court next ensuing after 
the expiration of said five (5) days; and provided further, that 
in case the trial judge of any district is sick and unable to at- 
tend to such settling and signing of the bill, or in case of the 
death of such trial judeg, or expiration of term of office or 
other disability, then the clerk of thie court shall forward such 
bill to any other judge of such district, upon being requested 
by the counsel' for the party preparing such bill, and such 
judge shall settle and sign the same on or before the fifth day 
of the next ensuing term of such! court. 

Section 5301b: (Entries on Appearance Docket.) , 

It shall be the duty of the clerk of the court, in which the 
cause is pending, to enter upon the appearance docket there- 
of, the date of the filing of any bill of exceptions in such 
court; also, the date of the transmission of the same to the 
judge, and the date of the receipt of the same from the trial 
judge. 
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Section 5302 : (A& to Entry- op Signing.) 

It shall not be necessary to cause an entry to be made 
upon the journal of the court of the settling, allowance and 
signing of any bill of exceptions; but the signature of the 
trial judge, or other judge mentioned in Section 5301a, al- 
lowing, settling and signing such bill, shall be sufficient evi- 
dence of such fact. 

(Repeal Sections 5301 and 5302.) 

Following the reading of the proposed act, an extensive 
discussion was had thereon. The discussion is omitted from 
the report of the proceedings, to ensure greateir economy in 
the printing of thie same. At the condusion of the discus- 
sion, a motion was made by Mr. Stewart and seconded, that 
the subject be referred back to the Committee on Judicial 
Administration and Legal Reform to be reported upon next 
year, which motion was carried. 

Mr. Parker: I now move a reconsideration of the 
vote by which we adopted the second recommendation of the 
Committee, and I should ask that consideration of it be post- 
poned until to-morrow morning. Seconded. 

Mr. S. M. Johnson : When something intervened be- 
tween the adoption of that and the making of this motion, 
can that motion be reconsidered? 

Mr. Read: I suggest that the point of order is not 
well taken. 

Mr. S. M. Johnson: I withdraw my objection, if that 
is the general consensus of opinion. 

O motion of Mr. Read the motion to reconsider was 
laid on the table until to-morrow morning. 

On motion adjourned until 10 a. m., July 11, 1901. 
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THIRD DAY— AFTERNOON SESSION. 

The Convention met pursuant to recess, Vice PreJsident 
Nye in the Chair. 

The Chair: I now have the pleasure and the honor of 
introducing to you the Honorable William R. Day, who will 
address you upon "Our Place in the International Family." 
(Applause.) 

Judge Day then delivered an address which appears else- 
where in full. (See Appendix.) 

Mr. J. O. Troup : I desire to move a vote of thanks to 
Judge Day for this comprehensive and masterly address up- 
on a living issue of the times. 

Seconded and unanimously adopted. 

On motion, the report of the Committee on Taxation 
was postponed until to-morrow morning. 

The Secretary: I am requested to announce that 
Senator Garfield will be here and deliver his address on Spe- 
cial Legislation at the opening of the session to-morrow 
morning. 

REPORT OF COMMITTEE ON NOMINATIONS. 

Mr. Chase Stewart: I presume the report of the 
Committee on Nomination of Officers is now permissible, 
and if there is no objection I will make that report, inasmuch 
as the suggestion has been made that I should do so at this 
time. 

The Committed on Nomination of Officers beg leave to 
report that the name of S. S. Wheeler, of Lima, Ohio, an 
active member of this Association, shall be recommended as 
the candidate for President; the name of Smith W. Bennett, 
Bucyrus, Ohio, for Secretary; and with much regret \he 
Committee feel as though, in view of the repeated requests, 
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made by Judge Pike that he would not and could not; con- 
tinue longer as Treasurer of the Association, the Committee 
has instructed me to report the name of Henry W. Bannon,. 
of Portsmouth, Ohio, as candidate for Treasurtr of the Asso- 
ciation. 

I therefore move you, that the report of the Committee 
be approved^ and that the gentlemen suggested be selected 
as officers of the Association for the ensuing year. 

Motion seconded by Mr. A. R. Johnson, of Ironton. 

The Chair: Will you allow me to suggest, that ac- 
cording to the program prepared by your Executive Com- 
mittee, this report should have been made to-morrow, and 
would it not be better inasmuch as there is some question 
about it, and so few of us present^ that it be referred back 
to the Committee? I only suggest that because it is on the 
program for to-morrow. 

The Chair then put the question and the same carried. 

On motion, adjourned until 10:30 a. m., Friday, July 12^ 
1901. 

FOURTH DAY— MORNING SESSION. 

The Convention met pursuant to adjournment, Vice 
President Nye in the Chair. 

Vice President Nye: Before proceeding with the 
regular order I will announce as Delegates to the American 
Bar Association: J. M. Sheets, Ottawa, Ohio; J. R. John- 
ston, Youngstown, Ohio; James M. Troup, Bowling Green, 
Ohio; as Alternates, S. S. Wheeler, Lima^ Ohio; J. C. Har- 
per, Cincinnati; N. B. Billingsley, Lisbon, Ohio. As Com- 
mittee on Railroads and Transportation : J. Twing Brooks^ 
Chairman, Salem, Ohio; R. D. Marshall, Dayton, Ohio; W. 
O. Henderson, Columbus, Ohio. 
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I now have the pleasure and the honor of introducing 
to you Honorable James R. Garfield^ who will address you 
upon the subject of "Special Legislation." (Applause.) 

Senator Garfield delivered an address which appears in 
full elsewhere in this report. (See Appendix.) 

The Chair : I think the next order on our program is 
a matter that was passed yesterday, that is the report of the 
Committee on Taxation. We will listen to that report at the 
present time, which will be submitted by Mr. Harlan F. 
Burket. 

REPORT OK THE COMMITTEE ON TAXATION. 

To the Ohio State Bar Association: 

At the session of 1899 ^^e Committee on Judicial Ad- 
ministration and Legal Reform submitted the following reso- 
lution, which was referred to this Committee for special in- 
vestigation, to-wit: 

'^Resolved, That the Constitution of Ohio should be so 
amended as to completely separate State and local taxation; 
and that each county and city of the State be vested with the 
power of taxation for the purposes of such city or county; 
subject to the authority of the Legislature to limit local in- 
debtedness, and fix the maximum rate of taxation which any 
city or county may levy." 

The principle of this resolution has been endorsed by 
numerous public bodies throughout the country; and, after 
having the subject under consideration for two years, we are 
convinced that the division of the taxing power between the 
State, cities and counties, subject to limitation by the Gen- 
eral Assembly, is the only practical solution of the tax ques- 
tion. 
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We^ therefore, unanimously recommend the adoption of 
the resolution by this Association. 

Respectfully submitted, 

C. D. WiGHTMAN, 
H. F. BURKET, 

A. F. Broomhall, 

Committee. 

Mr. Garfield : I move the adoption of the resolution. 
Seconded. 

The Chair: The adoption of the resolution is moved 
and seconded. Are there any remarks? 

The program provides that the discussion shall be open- 
ed by Mr. A. F. Broomhall, who will now address you. Mr. 
Broomhall spoke as follows:, 

THE FUNDAMENTAL PRINCIPLES OF AMERICAN 
GOVERNMENT APPLIED TO TAXATION. 

A distinguished Japanese statesman once said to the late 
Max Mueller, "Professor, we want a new religion in Japan. 
The people at large have lost their religion. They do not 
believe in their Buddhist teachers, they laugh at our Shinto 
priests. They have in fact no religion at all. Now, sir, you 
know all religions, what one shall we adopt?" Professor 
Mueller replied, "The Japanese already have a religion. Can 
not you and your friends set about to reform the Buddhist re- 
ligion? I mean, study its history, read its canonical books, 
examine the claims which it sets forth for its existence. There 
are beautful things in Buddhism, hidden in the rubbish ac- 
cumulated during centuries. You may call forth the light of 
a new religion from the embers of the old forms of faith." 

I can imagine some future statesman of America making 
a similar inquiry of a distinguished scholar of another nation, 
but upon another subject. He may say, "What new political 
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or economic faith shall we adopt? What new form of legis- 
lation can we find to meet the problems of our time? The 
old shibboleths have lost their power. The people reject our 
silver prophets, they do not believe our protectionist priests. 
They have in fact no political or economic faith at all. Now, 
sir, what policy shall we adopt?" I hear the student and 
scholar reply, "Study the history and principles of your own 
political and economic system. There is much in it that is 
beautiful and true. You may call forth a new liberty from 
the old forms of government." 

This would be sound advice. In recent political contests 
there have been frequent appeals to abstract principles, and 
still more frequent assertions of the peculiar merits of some 
particular measure. All efforts seem to be directed toward 
the discovery of some new political religion. Some new 
schema is sought whereby our ills are to be remedied and sat- 
isfaction guaranteed. Little if any thought has been given to 
the primary principles of American social and governmental 
organization, and yet, beneath the political rubbish of the 
times is hidden a principle which offers a highway broad and 
straight to a better civic order. The principle to which I re- 
fer is the one which the resolution under discussion proposes 
to apply to the subject of taxation in Ohio. I firmly believe 
that its fearless application to governmental aflfairs will make 
every wise reform speedily possible and prevent all unjust 
schemes from reaching fruition. It is the principle of subdi- 
vision, distribution, and limitation of political power. It is 
as surely the natural law of governmental organization as 
gravitation is the natural law of the universe. At least it 
seems to be the law of the English race. 

Green, in his History of the English People, says that 
'Tacitus, the first Roman who looked closely at these destined 
conquerors of Rome, found them a nation of farmers, pastur- 
ing upon the forest glades around their villages, and plowing 
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their village fields. A feature which at once struck him as 
parting them from the civilized world to which he belonged 
was their hatred of cities, and their love, even within their 
little settlements^ of a jealous independence. "They live 
apart/' he says, "each by himself, as woodside, plain, or fresh 
spring attracts him." And as each dweller within the settle- 
ment was jealous of his own isolation and independence 
among his fellow settlers, so each settlement was jealous of 
its independence among its fellow settlements." 

When the English conquered England they brought this 
principle of local independence with them, and when, two 
hundred and eighty years ago, the Mayflower lay at anchor 
upon the shores of the Western world, the principle asserted 
itself again with all its Anglo Saxon vigor. 

On the Pilgrim ship there were just one hundred souls. 
Men of education, farmers, mechanics, and servants, with 
their wives and children. Three thousand miles of ocean lay 
behind them. In front of them a new continent, its great 
and gloomy forests coming down to the sea. They had just 
finished a long and dangerous voyage. Ungenerous winds 
and a rascally skipper had brought them out of their course, 
and beyond the limits of the territory in which an English 
corporation had permitted them to settle. They were alone 
with nature. This seemed to ^ have a strange effect upon 
those who had come out in the ship as the servants, de- 
pendents, and inferiors of the others, and as an early historian 
expresses it: "Some symptoms of faction, at the same timd 
appearing among the servants who had been received on 
board in England purporting that when on shore they would 
be under no government, and that one man would be as good 
as another; it was thought proper by the most judicious per- 
sons to have recourse to natural law, and that before disem- 
barkation they should enter into an association and combine 
themselves in a political body to be governed by the majority. 
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To this they consented, and after solemn prayer and thanks- 
givings a written instrument being drawn, they subscribed 
it with their own hands, and by a unanimous vote chose John 
Carver their governor for one year. 

The instrument was in these terms: "In the name of 
God, Amen: We whose names are underwritten, the loyal 
subjects of our dread sovereign Lord^ King James, by Grace 
of God, of Great Britain, France, and Ireland, King, De- 
fender of the Faith, etc., having undertaken for the glory of 
God and advancement of the Christian faith, and honor of 
our king and country^ a voyage, to plant the first colony in the 
Northern part of Virginia, do, by these presents, solemnly 
and mutually, in the presence of God, and of one another, 
covenant and combine ourselves together in a civil body po- 
litic for our better ordering and preservation, and further- 
ance of the ends aforesaid; and^ by virtue hereof, to enact, 
constitute, and frame, such just and equal laws and ordi- 
nances, acts, constitutions, and offices, from time to time, as 
shall be thought most meet and convenient for the general 
good of the colony, unto which we promise all due subjection 
and obedience. 

"In witness whereof, we have hereunto subscribed our 
names at Cape Cod, the eleventh day of November, in the 
year of the reign of our sovereign Lord, King James of Eng- 
land, France, and Ireland the eighteenth, and of Scotland the 
fifty-fourth. Anno Domini, 1620.'* 

This is the pai>er known as the "Mayflower Compact," 
the most important public document in American history. It 
is the fountain head of freedom. The little acorn from which 
the oak of American liberty grew. It is the act which made 
the Declaration of Independence possible^ and without which 
the Emancipation Proclamation would have been long de- 
ferred. Its principles furnish safe and certain solution for 
all our social and governmental difficulties; and this without 
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resort to any great and sudden civic or economic change; or 
the application of any particular panacea. They open the 
path to progress; offer a free field for evolution, and render 
revolution unnecessary. 

When we consider the circumstances preceding the exe- 
cution of this paper we note that as all great reforms do,, it 
came from the lower orders of society. From the servants, 
who in the new world without the limits of the charter of the 
London Company, beyond the immediate rea(^h of the Brit- 
ish crown, asserted that they would not enter upon life in the 
new world subject to any of the artificial distinctions which 
society had set up in England. But asserted that the mo- 
ment that they touched the shore no one should be the serv- 
ant of another, but each should be the servant of all the 
others; mutually dependent upon each other for defense and 
co-operation. There was nothing on shore to enforce any 
conventionality. The land was free; it was the property of 
no man. There was no constabulary or standing army to. 
compel the Servant to obey his master; and in the presence of 
the untried dangers before them the master could not under- 
take the task himself. Combination and co-operation was 
manifestly the most profitable to all. They concluded to 
recognize the great but simple truth, that in the presence of 
God and nature all men have equal rights; and to form them- 
selves into a body politic based upon the recognition of that 
principle. And when they formed this new government they 
did not turn to Roman law or English law for inspiration, 
although there were men among them who were scholars 
and possessed considerable knowledge of both. As the his- 
torian says, they thought it best to have recourse to natural 
law. Memory runneth not to a time before this when a docu- 
ment was written, based solely upon natural law. The great 
Charter, which had been executed four hundred years be- 
fore, was not a recourse to natural law, but had been granted 
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by a king as a privilege out of his royal prerogative. The 
Pilgrims' Pact was the pure expression of the people's will. 
They agreed to the rule of the majority, to which they prom- 
ised all due obedience within certain bounds; for this docu- 
ment, like other constitutions^ contained limitations upon leg- 
islative power. It provided that the majority should frame 
just and equal laws, for the general good, not for the good of 
a favored few. There was the first declaration against spe- 
cial privileges the world had ever seen. But the master prin- 
ciple of the Pilgrims' Pact, which in fact embodied all the 
others, was the principle of home rule. A government with- 
in a government. These refugees acknowledged themselves 
subjects of the English Crown, recognized that their colony 
was a part of the British Eonpire, but they asserted the right 
of the members of the colony to make laws for the colony, 
provided the laws were just and equal; which was tantamount 
to saying that the King had no right to interfere with the 
management of colonial affairs unless the majority of the 
people of the colony attempted to violate the compact, and 
then the King could only interfere for the purpose of guar- 
anteeing to all the members of the colony the benefits of the 
compact. Here was planted the seed which fruited in the 
Declaration of Independence. Here the small voice which 
rose into thunders of revolution, proclaiming no taxation 
without representation. It was home rule for home affairs; 
national rule for national affairs. It was the assertion of the 
right to the subdivision and distribution of political power; 
and we owe the Plgrims of Plymouth an everlasting debt that 
they asserted it and guarded it so well. 

After the compact had been solmnly signed the Pilgrims 
went ashore and established the colony of New Plymouth, its 
form of government becoming the model of the other colonies 
of New England. Jn the councils of the colony every man 
had a voice. It was a pure democracy. The growth of dif- 
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ferent communities afterward made it necessary to resort to 
representative government, wherein each town could appear 
by delegate and the joint interests of the several communities 
be discussed as the joint interests of individuals were debated 
in the town meetings of earlier days. But the introduction 
of representative government did not set aside local self- 
government. The town meetings still continued, and still 
obtains in some parts of New England. The right to admin- 
ister local affairs was. as jealously guarded from the control 
of central government as the rights of the several colonies 
were afterwards protected from the encroachments of the 
Crown. An instructive chapter of our country's history is 
"The Tyranny and Despotism of Andros/' wherein it is told 
how King James, as early as 1685, reached the long arm of 
power across the sea and tried to substitute imperial authori- 
ty for local self government in New England, and how the 
brave men of that time were ready to defy tyranny and die 
rather than submit to a government which sought to regulate 
their home affairs from a throne room in London. . 

Monsieur DeTocqueville, writing more than sixty years 
ago of the system of government then prevailing in New 
England, and contrasting it with the more centralized sys- 
tem of the Southern States, says : **In the laws of New Eng- 
land we find the germ and gradual development of that town- 
ship independence which is the life and mainspring of Ameri- 
can liberty at the present day. The political existence of the 
majority of the nations of Europe commenced in the superior 
ranks of society and was gradually and always imperfectly 
communicated to the different members of the social body. 
In America, on the other hand, it may be said that the town- 
ship was organized before the county, the county before the 
state, and the State before the Union. 

In New England, townships were completely and defi- 
nitely constituted as early as 1650. The independence of the 
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townships was the nucleus around which the local interests, 
passions, rights, and duties, collected and clung. It gave 
scope to the activity of a real political life, most thoroughly 
democratic and republican. The colonies still recognized 
the supremacy of the mother country. Monarchy was still 
the law of the State, but the republic was already established 
in the township. The towns named their magistrates of 
every kind, rated themselves, and levied their own taxes. In 
the townships of New England, the law of representation was 
not>adopted, but the affairs of the community were discussed 
as at Athens, in the market place, by the General Assembly, 
of the citizens." 

And again he says: "Municipal institutions are to lib- 
erty what primary schools are to science. They bring , it 
within the people's reach, they teach men how to use and 
enjoy it. A nation may establish a system of free govern- 
ment, but without the spirit of municipal institutions it can 
not have the spirit of liberty." 

. "Whenever a central administration affects to super- 
cede the persons most interested, I am inclined to suppose 
that it is either misled or desires to mislead. However en- 
lightened and however skillful a central power may be, it 
can not of itself embrace all of the details of the existence of a 
great nation. Such vigilance exceeds the power of man, and 
when it attempts to create and set in motion so many com- 
plicated springs, it must submit to a very imperfect result, or 
consume itself in bootless efforts." 

"Those who dread the license of the mob and those w^ho 
fear the rule of absolute power, ought alike to desire the pro- 
gressive growth of provincial liberties." 

In his work on Constitutional Limitations, the late 
Judge Cooley says : "The American system is one of com- 
plete decentralization, the primary and vital idea of which is, 
that local affairs shall be managed by local authorities, and 
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general affairs only by the central authority. It was under 
the control of this idea that a national constitution was form- 
ed, under which the states while yielding to the national gov- 
ernment complete and exclusive jurisdiction over external 
affairs, conferred upon it only such powers in regard to mat- 
ters of internal regulation as seemed essential to national 
union, strength^ and harmony, and without which the pur- 
pose in organizing the national authority might have been 
defeated. It is this also that impels the several states, as if 
by common agreement, to subdivide their territory into 
counties, towns^ road and School districts, and to confer pow- 
ers of local legislation upon the people of each subdivision, 
and also to incorporate cities, burroughs, and villages, where- 
ever the circumstances and needs of a dense population seem 
to require other regulations than those which are needful for 
the rural districts." 

It would seem that the right of the people of each com- 
munity to legislate upon all matters which are of a purely mu- 
nicipal character subject to the right of the State to see that 
all local legislative action is consistent with the constitution 
of the State and the theory of republican and democratic in- 
stitutions would not be denied by any right-minded Ameri- 
can. But we have only to open our eyes to see that this 
principle has been obscured, and that in Ohio and elsewhere 
it is recognized only to a limited extent, and in other locali- 
ties there are indications that it may be departed from alto- 
gether. The ordinance of 1787 only required a population 
of sixty thousand free inhabitants to entitle Ohio to state- 
hood. When the State was organized it did not have one 
hundred thousand. Its largest city was a country town. 
The life of the entire State was homogeneous, and similar 
rules of government were applicable to all communities. No 
thought was taken of the time when cities would exist con- 
taining many times the inhabitants of the State itself at the 
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adoption of the} first constitution. When great factories 
would furnish occupation for more people than a county, and 
one house contain more population than a township. When 
commerce and manufacture would overshadow agriculturj, 
and a single department store represent more wealth than 
leagues of fallow land. Because the early inhabitants of the 
State did not think of these things, and because they lost 
sight to some extent of the principles upon which our system 
was founded, they vested all legislative authority in the Gen- 
eral Assembly placing limitations upon that power by other 
provisions of the constitution, thereby robbing themselves of 
all ability to make laws for their own localities and trusting 
to their political servants to dole out to them such power as 
the servants might deem their masters capable of exercising. 
They kept clearly in mind the relation between the State and 
the general government, but forgot that the several cities 
and counties of the State had local interests as distinct from 
the interests of the entire State as were the interests of the 
State from those of the general government. 

When the Constitution of the United States was adopt- 
ed, the principle of home rule was kept ever in mind, and only 
such powers were delegated to the general government as 
were absolutely necessaary, all of these being of a general 
nature, and so jealous were the states of their own sover- 
eignty, that it required much debate by statesmen and con- 
struction by the Federal Supreme Court, to secure enough 
power for the general government to perform its true func- 
tions. Nothing in our history was more fortunate. To ap- 
preciate this it is only necessary to imagine the entire legis- 
lative power of the people of the United States vested in the 
National Legislature, the only limitations upon that power 
being found in the constitution itself. Congress is now too 
often the victim of the lobby, but what would it be if the local 
legislation for States, dities, and counties was within its 
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province? A Pretorian guard would be required to protect 
it^ and ere long the guard would control Congress as it once 
controlled and bought and sold the Crown of the Roman 
world. 

The Ohio Constitution oi 1802 contained comparatively 
few limitations upon legislative power. The Constitution of 
185 1 sought to correct the abuses of power by the General 
Assembly, but the wise men of that time, while they were 
providing checks for their servants, bound themselves and 
posterity hand and foot. 

Our present constitution is an able document, but it has 
done nothing for the advancement of the State. On the 
contrary, it has deterred our development^ and to-day is the 
bulwark behind which privilege and corruption hide in safety 
from the just wrath of the people. It should be radically re- 
vised at the earliest possible date, and the revision should be 
in accord with the principles of the Pilgrim's Pact. All pow- 
ers not expressly granted to the General Assembly should be 
reserved to the people of the several localities, subject al- 
ways, to the right of the General Assembly to prevent any 
abuse or usurpation of power by the local governing bodies. 
Just as the general government is required to guarantee to 
each State a republican form of government, so should the 
General Assembly of each State be granted constitutional 
supervision of the local governments; but leaving each lo- 
cality free to make its own laws and adopt its own constitu- 
tion within the sphere of its own activities. 

When exercising proprietary powers the local governing 
bodies should be given a free hand. When exercising gov- 
ernmental power as agents of the State they should be agents 
in fact and not mere automatons. Agents exercising discre- 
tion which will not be questioned unless abused, not mere 
errand boys and street cleaners without voice or will in the 
matters entrusted to their care. Then agency should at least 
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be regarded as coupled with an interest, to such an extent 
that their affairs could not be taken out of their own hands at 
the caprice of our legislators, power which our Supreme 
Court has decided may be exercised by the General Assembly 
of Ohio. Communities existed before States were formed. 
The right of local self government antedates all paper con- 
stitutions. Yet in many states the charter of a municipality 
may be revoked at will. It has no binding effect upon the 
State, but the charter of a private corporation is a contract, 
protected by the courts and the Constitution of the United 
States. The injustice and unwisdom of this can not but be 
apparent to lawyer and layman alike. 

If there is one idea more dear to the American heart 
than another it is that everybody should be permitted and re- 
quired to mind his own business. Does this ideal lose its 
force as soon as people group themselves into communities 
and live together? Shall cities and counties be guarded and 
coddled and kept in semi-bondage like infants and imbeciles, 
or shall they be given freedom and responsibility and some of 
the dignity of American manhood? Why should they not be 
permitted and required to mind their own business like other 
individuals? Paternalism has no place on American soil. It 
is an exotic and an alien and should be banisherd at once and 
forever. 

The law of equal freedom is, that each man may do what 
he wills, so long as he infringes not the equal freedom of 
every other man. Each community should have freedom to 
do what it wills so long as it respects the rights of others. 

This is the principle which the Pilgrims found where 
they had recourse to natural law. This is the principle which 
De Tocqueville says should be favored by those who fear the 
rule of the monarch and the mob, and which Judge Cooley 
calls the vital idea of American institutions. It is the natural 
civic order and if we have the courage to apply it, we will 
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soon find that the existence of so many independent legisla- 
tive bodies will slowly but surely work out all the problems 
of government and economics. If a change is proposed and 
adopted by one locality its effect will be limited in extent. If 
berieficent, others will adopt it; If pernicious^ it will be 
abandoned by its creators. In this manner, changes could 
come without shock, and revolution without ruin. 

This is the principle which those of us who favor this 
resolution propose to apply to the subject of taxation in 
Ohio. We are not asking for any radical reform, but only 
for a return to American ideals. We have no scheme of 
taxation to suggest, we only say, ''Let the constitution be 
amended so that the General Assembly may raise taxes for 
State purposes, and the cities and counties may raise their 
own revenues in their own way for their own purposes, within 
proper limitations. If this is done the future will take care 
of itself, and the tax question be settled forever, and settled 
right. 

This proposition is not without friends. It has been 
endorsed by the American League of Municipalities, by the 
Ohio State Auditors' Association, by the New York Cham- 
ber of Commerce, by the Colorado House and Senate, and 
other public bodies, and is in successful operation in New 
Zealand. 

We venture to hope that it will receive the approval of 
the Bar of Ohio. 

The Chair: Are there any further remarks upon the 
pending motion? 

None offering, the Chair put the question and the same 
carried. 

The Chair: Is the Committee on. Insurance Matter 
ready to report? 

Mr. H. J. Booth: The only report which that Com- 
mittee has to make is this: Quite recently the subject mat- 
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ter covered by that resolution has been brought into the 
courts of Franklin County in such a way that it seems to me 
it would be very indelicate to attempt to discuss it here. It 
is now in court. The litigation there involves the scope and 
jneaning of the legislative provision now in force; and as I 
am one of the attorneys in that litigation, and as the Attorney 
General is on the other side of the litigation, and as he asked 
me yesterday whether it would come up and I assured him 
it would not, because it would simply become a discussion of 
our clients' interests on the floor of this Association, he took 
me at my word and has gone home. I hope the Association 
will also take me at my word when I say I think it ought not 
now to be discussed before, or by this Association. (Several 
voices: "Agreed! Agreed!") 

The Chair: I suppose the discussion on that matter to 
be opened by Mr. H. J. Booth will not be had. The next is 
the report of the election of officers of standing committees. 

(A portion only of the officers of Standing Committees 
were reported at this time, and the Secretary gave notice that 
those not now reported would be assigned by him. See list 
of Standing Committees elsewhere in this report.) 

The Chair: This brings us to the close of regular as- 
signments for this forenoon. What is your pleasure about 
proceeding to the assignments for this afternoon? 

Mr. a. a. Ferris : Before taking up the afternoon work, 
I want to offer a resolution. It has been suggested since the 
action of the Association day before yesterday in regard to 
the continuance of the Special Committee on Municipal Code, 
that the State Board of Commerce have taken such active 
interest in the subject that it would be advisable to have the 
special committee invite the co-operation of the State Board 
of Commerce in connection with that work which the Com- 
mittee was instructed to bring before the Legislature. 
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I, therefore, ask leave to offer the followng resoluton, 
and move its adoption: 

"'Rcsolvcdy That the Special Committee heretofore ap- 
pointed to bring before the General Assembly of Ohio at its 
next regular session, the bill for the revision of the Municipal 
Code, as revised by such Committee, be instructed to invite 
and urge the Ohio State Board of Commerce and other 
bodies and organizations throughout the State, to co-operate 
in securing the enactment of said bill into the laws of the 
State." 

This resolution was prepared in accordance with sug- 
gestions made. I move its adoption. Seconded. 

The chair stated the question and invited remarks. None 
offering, the resolution was put to a vote and adopted. 

The Chair: Next is the report of the Committee on 
Nomination of Officers. 

Mr. Chase Stewart, on behalf of the Committee, pre- 
sented the following repKDrt: 

Tor President, S. S. Wheeler, Lima, O. 

Tor Secretarv, Smith W. Bennett, Bucvrus, O. 

Tor Treasurer, Henry T. Bannon, Portsmouth, O. 

The Committee has instructed me further to report that 
the following resolution was adopted by the Committee: 
'That it is the sense of the Committee that the compensation 
of the Treasurer shall be fixed at the sum of $50 per armum.' " 

Mr. Garfield: I move the adoption of the report. 

Motion seconded and stated by the Chair.* 

Mr. E, C. Morton: I move that the action of the As- 
sociation in fixing the salary at $200 be reconsidered and that 
the Treasurers salary be fixed at $50 for the ensuing year. 



if 



*The remarks upon the forefoinsr question were, by action of the convention expunged 
from the report of the proceedings. 
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The Chair now put the motion to reconsider the action of 
the Association whereby the salary of the Treasurer for the 
ensuing year was fixed at $200, and the same prevailed. 

On motion of Mr. Morton, duly seconded, the salary of 
the Treasurer for the ensuing year was fixed at $50. 

The Secretary-elect, Mr. S. W. Bennett, moved that the 
salary of the Secretary for the ensuing year be fixed at $25. 

The motion was seconded. 

Mr. Troup: I am opposed to that unless Mr. Bennett 
will throw off the other $25. He does not know what he is 
doing when he undertakes to fix his salary at $25. I have 
been on the Executive Committee long enough to know 
something about the labor and I do •not want to see him put 
himself in the position of doing so much work for nothing. 

Mr. Bennett: It is necessary to retrench in order to 
get money for obligations now existing, and in order to print 
this report. It will take very careful financing. I am aware 
of the work that comes upon the Secretary, and I freely re- 
duce this to $25 because I mean to have this labor performed 
this year by State employes. (Laughter.) I, therefore, 
think it an adequate compensation, and move that it be fixed 
at $25. 

The motion was stated by the Chair. 

Mk. James H. Anderson: I move as a substitute, $100. 

The Chair: I hear no second. 

ft 

The Chair then put the question and the same prevailed. 

Mr. Read: I desire to re-introduce an amendment to 
the Constitution in relation to the admission of members. I 
was not informed that the Executive Committee had unani- 
mously recommended it at their meeting in Columbus when 
I introduced it the other day and then withdrew it. For the 
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benefit of those that were not here, I will state that our Con- 
stitution requires that any member of the bar residing in a 
county where there is no local Bar Association, can not be- 
come a member of this Association unless he also becomes a 
member of the local Association. This provision is a dead 
letter, but hampers us and keeps many valuable men out of 
the Association. The article that I introduced is an amend- 
ment which simply drops that provision and retains the rest 
of the article as it was before. The record already shows it 
has been introduced, and I now move its adoption. 

A Member: Can that be done at the same session? 

The Chair: It is moved and seconded that Section 4 
of the Constitution be amended as stated. Are there anv 
remarks? 

Mr. Van Deman: Do I understand that the Executive 
Committee have approved of this amendment? 

Mr. Read: They have unanimously approved it and 
have signed it. 

Mr. Van Deman: All right, I will agree to it. 

The question being now put on the adoption of the 
amendment, the same carried. 

Mr. S. M. Johnson : At the 1899 nieeting of this Asso- 
ciation a resolution was introduced which I want at this time 
to renew, viz.: 

''Resolved, That it is the sense of this Association that 
the salaries of the judges of the Supreme Court of Ohio' 
should be increased to a sum commensurate with the dignities 
of the position and the arduous duties of the office; further, 

'^Resolved, That a committee of five be appointed by 
the Chair to present the action of the Association to the Leg» 
islature, and urge the raising of these salaries. 

The salary was $4,000, and has been raised to $5,000. 
We all realize that unless repeated efforts be made to raise 
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these salaries you will never succeed in getting a proper sal- 
ary for these judges who do such hard work. 

The Chair: Is there a second? 

There were several seconds simultaneously. 

The Chair: It is movpd and seconded that a commit- 
tee of five be appointed by the Chair to renew the effort to 
get an increase of 'salary for the Supreme Judges. Are there 
anv remarks? 

Mr. Troup: I am heartily in sympathy with the effort 
to increase the salary. It ought to be done; but I do seri- 
ously doubt the wisdom of renewing the effort so soon. I 
was on the Committee that secured the increase that has al- 
ready been had. We had very hard work to get it, and while 
it was very much less than we desired, much less I think than 
it ought to be, I do seriously doubt the advisability of renew- 
ing the attempt so early, lest it may defeat our whole purpose, 
or defer it, at least, for some time to come. 

The Chair: Any further remarks? 

Mr. R. S. Parker: I would remind Brother Troup that 
the Legislature meets every two years now, and it will be an 
entirely different body. I doubt if anything is to be gained 
by postponing the matter so as to require practically three 
years before anything is done. I think it is a subject that 
ought to be agitated, ^nd that we ought to take action 
whenever we have the opportunity, to have the salaries of the 
Supreme Judges increased. I think it ought to go before 
the next session of the Legislature. . 

The question was called for, was put to vote, and carried 
unanimously. 

Mr, H. J. Booth: If in order, I move that a vote of 
thanks be tendered to Mr. James R. Garfield for his very ex- 
cellent paper read this morning. Carried. 
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Mr. Parker: Before we adjourn, I have a little mat- 
ter of unfinishecl business. I feel very reluctant about de- 
taining the members of the Association now to consider it, 
and yet it seems to me it may be disposed of in a very short 
time, and that it is worthy of some consideration at this time. 
The report of the Committee on Judicial Administration' and 
Legal Reform contains this recommendation : 

*'2. We recommend that Section 5307, Revised Statutes 
of Ohio, be so amended as to provide, that a party shall have 
the right to file a motion for a new trial after the term is end- 
ed, provided such motion be filed within three days from the 
time w'hen the verdict^ report or decision, is rendered.'' 

That was adopted by the Association. Upon yesterday, 
as we were about to adjourn for dinner, I moved a reconsid- 
eration of that vote, and at my request the consideration of 
that matter was postponed until to-day in order that there 
might be more present. It seems to me that we ought not 
to ask the Legislature to adopt this- proposed legislation, at 
least in this form, without some qualification or proviso. 
The gentleman who proposed this, spoke in favor of it, made 
reference to an incident, as I understand, in his practice, 
where a common pleas judge decided a case on the last day 
of the term at about half-past twelve, and then immediately 
adjourned court. As I understood him, he in the afternoon 
filed a motion for a new' trial, but upon question being raised 
as to whether it was filed in time, it was determined it could 
not be filed in time, not having been filed within the term. 
That was certainly a great hardship, and it would seem that 
somebody was at fault — possibly not the attorney; and it 
would be well^ I think, to provide against a contingency of 
that kind that might defeat the effort or purpose of a person 
to carry his case to a higher court; and yet, to provide gen- 
erally as is proposed here, that motions for new trials may be 
filed after the term, would I think be doing something that 
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would bring us into greater difficulties than those from which 
we seek to escape. Now, the practice in the Circuit Court, 
so far as I am advised generally throughout the State, — I 
think it is pretty general in the Common Pleas — is that 
where cases in which there may be new trials, are decided 
upon the last <Iay of the term, the presiding judge notes up- 
on the docket in anticipation of the desire of the attorneys or 
parties litigant, — "motion for new trial overruled, and ex- 
cepted to, and fifty days allowed for the filing of a bill of ex- 
ceptions"; and order is given generally to the clerk of the 
court that if a motion for a new trial is brought in within 
three days that it shall be antedated so as to bring it in in 
time. Legislation might be provided so as not to require 
that that be done, in order that the rights of the parties 
litigant desiring to go to a higher court, might not be de- 
feated; but if we leave it in the form recommended here, it 
holds the judgment up in the air practically, for six months, 
in the Circuit Court. The motion for a new trial is not dis- 
posed of. It is filed after the term and cannot be disposed 
of until the court comes round again for another term ; and 
that might lead to great abuses, great injustice to the prevail- 
ing party, and perhaps to great disappointment to the party 
that wanted the new trial, for. as pointed out by Judge Wil- 
son here, upon yesterday, the petition in error must be filed 
within four months from the tim : judgment is entered up — 
not within four months from the time motion for a new trial 
is overruled: so that if a person desires to take advantage of 
a real error, not appearing on the record otherwise than by or 
through a bill of exceptions, the judgment is entered up and 
the motion for new trial has not been disposed of until after 
four months have expired, how is he to avail himself of his 
bill of exceptions? What good will the bill of exceptions do 
him? It seems to me it would be verv^ doubtful whether it 
would be of anv utilitv at all in the case. Therefore, I think 
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that we should reconsider this action/ an^A i^erhaps refer the 
whole matter back to the Committee, arid let legislation be 
framed so as to provide that that shall be legally and regular- 
ly required which is now^ the o-eneral practice of the court. 

Mr. S. M. Johnson: The report of the Committee was 
adopted. In the respect su^^ested I am satisfied it might be 
improved in some respects, and the criticism made has merit 
to the extent that if the motion is not disnosed of within four 
months, the period of time for filing: bill of excepitons is cut 
off. We have statutes in Ohio requiring judges to perform 
that duty within three months; therefore, if the judge per- 
forms his duty, the litigant would not be prevented from his 
writ of error. 

There is no objection whatever to referring it 1)ack to 
the Committee, but we really thought we had accomplished 
something. We adopt things and reconsider them, and it 
ends finally in this Committee having accomplished nothing 
— simply a court for the discussion of questions. I do not see 
how it is possible except by favor of the judge to consider a 
motion riled that has not been filed. There are judges that 
won't let you do that. You want some provision in the code 
that will give you the right to file a motion for a new trial. 
In the line of thought Judge Parker puts forth this can be 
remedied by a provision that the court shall have power to 
dispose of the matter in any other county in term time, or 
vacation, but such disposition must be made in writing with- 
in thirty days from filing of said motion, and the court shall 
transmit his decision within ten days thereafter, with proper 
entries, to the clerk of the proper county, who shall enter the 
same upon the journal of the court. I have not any desire 
for this particular form of suggestion or amendment; but not 
only in my own practice, but in a number of other instances, 
courts have held so strongly that the term ended when the 
court adiourned sine die, that theretwas not a moment of time 
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that the, unfortunate .lij:igant by the most vigilant attention 
could file a motion for a new trial. . Now that is not fair; and 
to say that it can tje procured by permitting him to file a mo- 
tion when he has not filed it, is all right when the case is not 
before' a bad judge; but it is not that kind that we have to 
complain of. I am willing to accent any su5*'R'estion. I am 
perfectly willing so far as my individual opinion is concerned, 
to have this matter reconsidered or referred back; but we are 
going to have a session of the legislature this year, and if we 
are to accomplish anything it will have to be at that session 
of the legislature. 

Mr. a. a. Ferris: All the questions submitted by the 
Committee on Judicial Administration and Legal Reform 
were referred back to the Committee to report at the next 
session of the Association except this one. I move that the 
recommendation of the Committee in regard to this leave to 
file a motion for a new trial, be referred back to the Commit- 
tee with the other questions, to report at the next meeting of 
the Association. 

Mr. Garfield: There is a question now before us for 
reconsideration. 

Mr. Parker: No, it has not been voted on yet. 

The Ciiaie: The motion was made the other day to 
reconsider, and it was carried. ;We are now upon the ques- 
tion of passing or not passing this resolution. 

Mr. Read: The motion is on the table to reconsider. 
The record will show motion to reconsider was made, and 
a motion carried placing it on the table until today. It is on 
the table now. I move that it be now taken from the table. 
(Carried.) 

The Chair: Now, if I understand it, the motion is 
properly before the house to reconsider the vote by which we 
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adopted the recommendaton. It is moved and seconded that 
the vote by which the second recommendation was adopted, 
be reconsidered. Are there any remarks, gentlemen? 

None offering, the motion was put, and carried. 

Mr. a. a. Ferris: Now I renew the motion, and 
Judge Parker seconds it, that the motion to adopt that second 
paragraph be referred back to the Committee. Carried. 

Mr. Troup: I have here a communication from our 

President, the Honorable R. D. Marshall, which I desire to 

read, viz.: 

Bay View, Mich., July 6, 1901. 

Hon, Edward. Kibler, Chairman Executive Committee of Ohio 
State Bar Association , Put-in-Bay, Ohio: 

My Dear Sir and Brethren: The Association will 
meet next week, and I regret to say that I will not be able to 
meet with you. Some time since my son notified you that I 
would not be able to be prestot and to perform the duties of 
President, and for your Committee to arrange for some one 
to take my place, which you have no doubt done, and the 
Association will lose but little, if anything, by my absence. 

I ani certain I could say this, that no one will regret it 
so much as I w^ill. Were the weather favorable and inviting, 
and the distance not so far, I would be able to be present, but 
several weeks ago I felt that I ought not to attempt to pre- 
pare, the address, and that justice to the Association required 
that I so inform you in full time, so that your Committee 
could arrange and have sufficient time therefor. 

Remember me kindly, and give my kindest regards to 
your Committee and to all the members of the Association. 
Hoping that you may have a pleasant and profitable meeting 
of the Association, I am. 

Very truly yours, 

(Signed) R. D. Marshall. 
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In connection with the foregoing letter I wish to offer 
the following: 

Whereas^ That this Association has learned with sin- 
cere regret of the illness of its President, Hon. R. D. Mar- 
shall, which has prevented him from discharging the duties 
of his office, and deprived the Association of the pleasure of 
his society and the benefit of his counsel; therefore, 

Resolved, That the members extend to him their sym- 
pathy and their hopes for his speedy restoration to health, 
and that a copy of this resolution l)e transmitted to him. 

I think it will afford him a great deal of pleasure to have 
the Association take this action. 

Carried unanimously. 

Mr. Troup: Now, Mr. Chairman, I desire to an- 

/ _ 

nounce that the Executive Committee has received a com- 
munication from the manager of this hotel. I believe it is a 
matter that the Executive Committee can dispose of without 
any action on the part of the Association, but nevertheless 
the Committee desires, so far as it can, in the conduct of its 
business, to act in conformity with the desire of the Associa- 
tion. The communication extends to the Ohio State Bar 
Association, through its Executive Committee, a cordial in- 
vitation to meet at the Hotel Victory next season on these 
particular dates, or as near to these dates as will be conveni- 
ent, for a period of four days; it assures us of their high ap- 
preciation, etc. 

Mr. S. M. Johnson: I move that that be referred to 
the Executive Committee, with power to act. Carried. 

On motion of Mr. S. M. Johnson, the thanks of the As- 
sociation were tendered to the very efficient Vice-President, 
Judge Nye, for the able and impartial manner in which he 
presided over the deliberations of this body. 



TWENTY-SECOND ANNUAL SESSION. 99 

Mr. Troup: I move that we now adjourn until the 
first Tuesday after the Fourth of July, 1902. 

Mr. Burket : I move that that be referred to the Ex- 
ecutive Committee. 

Mr. Troup: Possibly Judge Burket is right about re- 
ferring that to the Committee. There is some question as to 
whether the Association shall have a three-day, or a four-day 
session, and whether its first session shall be on Tuesday or 
Wednesday. Perhaps it might be well to adopt Judge Bur- 
ket's suggestion, to leave it to the Executive Committee to 
determine when the first day shall be. I withdraw the mo- 
tion to adjourn. The Committee has felt some embarrass- 
ment in fixing the dates so as to secure a full attendance 
throughout the entire time. We are trying to find some way 
to hold a convention that will be attended from beginning to 
end by the entire membership. I will say to the brethren 
that next year whether those present adopt a resolution fix- 
ing the date or not, the members will be notified in ample 
time of the date of the meeting, if it is left to the Executive 
Committee. 

On motion, adjourned sine die. 
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CLEVELAND, JULY 8-9, 1880. 
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*Hon. Rufus P. Ranney Cleveland, 

July 8, i88o, to July 21, 1881. 

*Hon. Rufus King Cincinnati, 

July 2iy 1 88 1, to December 28, 1882. 

Hon. R. A. Harrison Columbus, 

December 28, 1882, to December 27, 1883. 

""General Durbin Ward Lebanon, 

December 27, 1883, to December 31, 1884. 

General A. W. Jones Youngstown, 

December 31, 1884, to December 30, 1885. 

*Hon. W. J. Gilmore Columbus, 

December 30, 1885, to December 29, 1886. 

Hon. John A. McMahon Dayton, 

December 29, 1886, to December 28, 1887. 

*Hon. E. P. Green Akron, 

December 28, 1887, to July 12, 1888. 

Hon. J. J. Moore Ottawa, 

July 12, 1888, to July 18, 1889. 

Colonel J. T. Holmes Columbus, 

July 18, 1889, to July 18, 1890. 

*Hon. Henderson Elliott Dayton, 

July 18, 1890, to July 17, 1891. 

Hon. Samuel F. Hunt Cincinnati, 

July 17. 1891, to July IS, 1892. 

* Deceased. 
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Hon. John H. Doyle Toledo, 

July 15, 1892, to July 21, 1893. 
Hon. Stephen R. Harris • • • .Bucyrus, 

July 21, 1893, to July 20, 1894. 
Hon. Charles Pratt Toledo, 

July 20, 1894, to July 19, 1895. 
*John J. Hall, Esq Akron, 

July 19, 1895, to July 17, 1896. 
Hon. George K. Nash Columbus, 

July 17, 1896, to July 23, 1897. 
Hon. Judson Harmon Cincinnati, 

July 23, 1897, to July 15, 1898. 
Hon. Virgil P. Kline Cleveland, 

July 15, 1898, to July 15, 1899. 
Hon. Peter A. Laubie Salem, 

July IS, 1899, to July 13, 1900. 
Hon. R. D. Marshall Dayton, 

July 13, 1900, to July 12, 1901. 

Hon. S. S. Wheeler Lima, 

. July 12, 1 90 1, to date. 

Secretaries. 

Colonel J. T. Holmes Columbus, 

July 8, 1880, to July 18, 1889, 
William E. Talcott, Esq Cleveland, 

July 18, 1889, to July 17, 1 89 1. 
Frederick C. Bryan, Esq Akron, 

July 17, 1891, to July 19, 1895. 
Harry B. Arnold, Esq Columbus, 

July 19, 1895, to July 15, 1898. 
H. A. Mykrantz, Esq .Ashland, 

July 15, 1898, to July 12, 1901. 

Smith W. Bennett Bucyrus, 

July 12, 1901, to date. 

* Deceased. 
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Treasurers. 

W. J. Broadman, Esq Cleveland, 

July 9, 1880, to July 21, 1881. 

*Henry C. Noble, Esq Columbus, 

July 21, 1 88 1, to December 28, 1882. 

Telford Groesbeck, Esq Cincinnati, 

December 28, 1882, to December 28, 1887. 

Hon. L. H. Pike Toledo, 

December 28, 1887, to July 12, 1901. 

Henry Bannon Portsmouth, 

July 12, 1 90 1, to date. 



PLrACE AND DATE OF MEETINGS OF THE 

ASSOCIATION. 

Cleveland July 8 arid 9, 1880 

Columbus December 28 and 29, 1880 

Toledo July 20 and 21, 1881 

Cincinnati December 27 and 28, 1882 

Columbus December 26 and 27, 1883 

Columbus December 30 and 31, 1884 

Dayton December 29 and 30, 1885 

Springfield December 28 and 29, 1886 

Toledo Dec«nber 27 and 28, 1887 

Put-in-Bay July 1 1 and 12, 1888 

Put-in-Bay July 17 and 18, 1889 

Put-in-Bay July 16, 17 and 18, 1890 

Put-in-Bay July 14, 15 and 16, 1891 

Put-in-Bay July 13, 14 and 15, 1892 

Put-in-Bay July 19, 20 and 21, 1893 

Put-in-Bay July 18, 19 and 20, 1894 

Put-in-Bay July 17, 18 and 19, 1895 

Put-in-Bay July 15, 16 and 17, 1896 

Put-in-Bay July 20, 21, 22 and 23, 1897 

Put-in-Bav July 12, 13, 14 and 15, 1898 

Put-in-Bay July 11, 12, 13 and 14, 1899 

Put-in-Bay July 10, 11, 12 and 13, 1900 

Put-in-Bay July 9, 10, 11 and 12, 1901 



Deceased. 
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Secretary. 
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Treasurer. 

H. W. Bannon i Portsmouth, O. 

Vice Presidents. 

1st District, Gustavus H. Wald Cincinnati, O. 

2d District, Oscar T. Martin Springfield, O. 

3d District, Harrison Wilson . .Sidney, O. 

4th District, U. L. Marvin Akron, O. 

5th District, James H. Anderson Columbus, O. 

6th District, T. B. Fulton Newark, O. 

7th District, J. W. Bannon Portsmouth, O. 

8th District, J. Dunbar Steubenville, O. 

9th District, Theodore Hall Ashtabula, O. 

loth District, J. W. Schaufelberger Tiffin, O. 
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KxecHtivc Comuiittee. 

Chairman^ James O. Troup Bowling Green, O. 

Secreftary, E. O. Randall Columbus, O. 

1st District, Ferdinand Jelke, Jr Cincinnati. O. 

2d District, R. D. Marshall Dayton, O. 

3d District, James W. Halfhill Lima, O. 

4th District, Edmond B. King. Sandusky, O. 

5th District, E. O. Randall Columbus, O. 

6th District, Edward Kibler Newark, O. 

7th District, A. R. Johnson Ironton, O. 

8th District, J. C. Bigger Steubenville, O. 

9th District, F. J. Mullins Salem, O. 

loth District,, James O. Troup. Bowling Green, O. 

Committee on Judicial Administration and Legfal Reform. 

Chairman, J. M. Sheets Ottawa, O. 

Secretary, S. M. Johnson Cincinnati, O. 

1st District, Simeon M. Johnson Cincinnati, O. 

2d District, A. F. Broomhall Troy, O. 

3d District, J. M. Sheets. Ottawa, O. 

4th District, E. H. Hopkins . Cleveland, O. 

5th District, Henry P. Folsom Circleville, O. 

6th District, S. G. Cummings Mansfield, O. 

7th District, S. H. Bright Logan, O. 

8th /District, John J. Adams Zanesville, O. 

9th District, S. R. Johnston Youngstown, O. 

loth District, R. S. Parker Bowling Green, O. 
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Committee on Admissions and Elections. 



Chairman^ J. 

Secretary, A. 

I St District 

2d District 

3d District 

4th District 

5th District 

6th District 

7th District 

8th District 

9th District 

loth District 



I. Alread Greenville, O. 

R. Mclntire Mt. Vernon, O, 

Thomas Hollister Cincinnati, O. 

J. I. Alread Greenville, O. 

W. H. Snook Toledo, O. 

W. H. A. Read Toledo, O. 

T. E. Steele Columbus, O. 

A. R. Mclntire .Mt. Vernon, O. 

Henry Collings , . . . . Manchester, O. 

Jay R. Sweeney Steubenville, O. 

N. B. Billingsley Lisbon, O. 

L. B. McNeal Marion, O. 

Committee on Legfal Education. 



Chairman, Charles S. Bentley. . Cleveland, O. 

Secretary, John McSweeney Wooster, O. 



1st Distr 

2d Distr 

3d Distr 

4th Distr 

Sth Distr 

6th Distr 

7th Distr 

8th Distr 

9th Distr 

loth Distr 
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Ellis G. Kinkead Cincinnati, O. 

L. F. Limbert Dayton, O. 

D. D. Donovan Napoleon, O. 

Charles S. Bentley Cleveland, O.. 

C. J. Jahn Columbus, O. 

John McSweeney. ., Wooster, O. 

R. J. Mauck Gallipoiis, O. 

John M; Cook . .Steubenville, O. 

James J. Clark Canton, O,, 

John McCauley . . Tiffin, O. 

Committee on Grievances* ' 



Chairman, A. A. Ferris : . . . Cincihtiati, O. 

Secretary, Chase Stewart .Springfield; O. 

1st District, Aaron A. Ferris Cincinnati, O. 

2d District, Chase Stewart . ..Springfield, O. 

3d District, C. A. Steuve Wapakoneta, O. 
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4th District, Charles A. Seiders. Toledo, O. 

5th District, W. H. Wiggins .Chillicothe, O.- 

6th District, C. R. Hines Belleville, O. 

7th District, A. D. FoUett .Marietta, O. 

8th Listrict, D. A. HoUingsworth ..Cadiz, O. 

9th District, K E. Roberts , 

loth District, Harlan F. Burket Findlay, O. 

Committee on Ltegal Bio|;raphy. 

Chairman, Stephen R. Harris Bucyrus, O. ' 

Secretary, J. F. Siddall Ravenna, O. 

1st District, J. C. Harper Cincinnati, O. 

2d District, Henry M. Cole. Greenville, O. 

3d District, J. J. Moore Ottawa, O. 

4th District, H. M. Seney Toledo, O. 

5th District, Oliver N. Sams Hillsboro, O. 

6th District, J. D. Jones . Newark, O. 

7th District, A. E. Price Athens, O. 

8th District, J. W. HoUingsworth St. Clairsville, O. 

9th Listrict, L T. Siddall Ravenna, O. 

loth District, Stephen R. Harris Bucyrus, O. 

(Special) Committee on Railroads and Transportation. 

Chairman, J. Twing Brooks Salem, O. 

R. D. Marshall. Dayton, O. 

W. O. Henderson Columbus, O. 

(Special) Committee on Municipal Code. 

Chairman, Aaron A. Ferris Cincinnati, O. . 

John W. Warrington Cincinnati, O. . 

James R. Garfield Cleveland, O. 

Charles T. Lewis Toledo, O. 

E. O. Randall . .* Columbus, O. 
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Delesfates to the American Bar Association. 
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James O. Troup Bowling Green, O. 

Alternates. 

S. S. Wheeler Lima, O. 
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Bassett, George A. 
Beard, E. M. 
Beavis, William H. 
Beckwith, George H. 
Beer, Thomas 
Belford, Irvin 
Bell, H. E. 
Bennett, S. W. 
Bentley, Charles S. 
Betts, John E, 
Bierley, Thomas N. 
Bigger, Thomas M. 
Bigger, J. C. 
Bingham, Edward F. 
Billingsley, N. B. 
Black, Harry P. 
Black, L. C. 
Black, T. F. 
Blankner, George C. 
Blymyer, William H. 

Booth, H. J. 
Bow, Charles C. 
Bowers, W. H. 
Bowman, D. W. 
Boyle, W. C. 
Boynton, W. W. 
Bradbur)^ J. P. 
Bradley, Herbert E. 
Brailey, Moses R. 
Brice, Herbert L. 



Columbus. 

Mt. Gilead. 

Mt. Gilead. 

Toledo. 

Toledo. 

Cleveland. 

Toledo. 

Bucyrus. 

Toledo. 

Mansfield. 

Bucyrus. 

Cleveland. 

Findlay. 

Toledo. 

Columbus. 

Steubenville. 

Washington, D. C. 

Lisbon. 

Tiffin. 

Cincinnati. 

Mansfield. 

Columbus. 

New York City, Empire 

Bldg., 41 Broadway. 
Columbus. 
Canton. 
Mansfield. 
Greenville. 
Salem. 
Cleveland. 
Pomeroy. 
Columbuis. 
Toledo. 
Lima. 
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Bambach, G. G. 
Benedict, Alfred B. 
Blandin, E. J. 
Bradley, J. A. 
Bright, S. H. 
Brown, Albert T. 
Brown, Charles P. 
Brophy, Stephen 
Brinkerhoff, Roeliff, Jr. 
Brooks, Charles T. 
Brooks, J. Twing 
Broomhall, A. F. 
Brown, Clarence 
Brown, E. A. 
RrumKack, O. S. 
Brvan, Frederick C. 

Buckland, H. S. 
Burket, Harlan F. 
Burket. Jacob F. 
Burr, Charles E., Jr. 
Burr, George A. 
Burrows, J. B. 
Burton, Theodore E. 

Cable, Davis J. 
Cabell, J. Hartwell 
Cadwell, J. P. 
Carpenter, Clement 
Carpenter, Frank B. 
Carpenter, George W. 
Carr, W. F. 
Cassatt, A. C. 
Casey, James R. 



Dayton. 
Cincinnati. 
Cleveland. 
Akron. 
Logan. 
Cincinnati. 
Cincinnati. 
Toledo. 
Mansfield. 
Cleveland. 
Salem. 
Troy. 
Toledo. 
Circleville. 
Toledo. 

Washington, D. C, N. W. 
Cor. 14th and 9th Sts. 
Fremont. 
Findlay. 
Columbus. 
Columbus. 
Lebanon. 
Painesville. 
Cleveland. 

Lima. 

Cincinnati. 

Jefferson. 

Toledo. 

Cleveland. 

Delaware. 

Cleveland. 

Cincinnati. 

Salem. 
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Chapman, H. B. 
Cherrington, Thomas 
Chittenden, Charles E. 
Clark, A. H. 
Qark, James J. 
Clark, John C. 
Qark, J. D. 
Cleveland, Harlan , 
Clouse, C. C. 
Cobb, C. S. 
Coldham, Ashton H. 
Cole, H. M. 
Collings, Henry 
Collins, James H. 
Cook, E. S. 
Cook, J. M. 
Coons, W. V. 
Cooper, William C. 
Coppock, Frank W. 
Cox, Allen M. 
Coyner, George 
Crane, A. P. 
Crew, W. B. 
Crider, Rollen 
Crow, H. M. 
Crosbie, John J. 
Crum, Ira H. 
Cummings, S. G. 
Gushing, William E. 

Daugherty, Harry M. 
Davis, W. Z. 
Day, David B. 
Day, James H. 



Cleveland. 

Ironton. 

Toledo. 

East Liverpool. 

Canton. 

Greenville. 

Dayton. 

Cincinnati. 

Columbus. 

Akron. 

Toledo. 

Greenville. 

Manchester. 

Columbus. 

Cleveland. 

Steubenville. 

Findlay. 

Mt. Vernon. 

Cincinnati. 

Conneaut. 

Delaware. 

Toledo. 

McConnellsville. 

Columbus. 

Urbana. 

Columbus. 

Columbus. 

Mansfield. 

Cleveland, 

Washington C. H 
Marion. 
Canton. 
Celina. 
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Day, William R. 
Dempsey, Edward J. 
Uempsey, James H. 
Denfer, E. B. 
Denman, U. G. 
Dennis, Jerry 
Dewey, Thomas P. 
Dickey, Moses 
Dickman, F. J. 
Dillon^ Edmund B. 
Donahue, Maurice H. 
Donavin, D. D. 
Douglas, Albert 
Douglass, S. M. 
Dudrow, B. R. 
Dunbar, J. 
Doyle, D. A. 
Doyle, John H. 
Dustin, Alton C. 
Dustin, C. W. 

Eastman, E. R. 
Eichelberger, George M. 
Ellenwood, L. W. 
Elliott, Lee 
Ellis, Wade H. 
Evans, Nelson W. 
Farr, Louis T. 
Ferris, Aaron A. 

Finch, J. D. 
Fisher, Elam 
Fitch, Winchester 
Flory, Charles L. 



Canton. 

Cincinnati. 

Cleve'and. 

Marion. 

Toledo. 

Columbus. 

Qyde. 

Cleveland. 

Cleveland. 

Columbus. 

New Lexington 

Napoleon. 

Chillicothe. 

Mansfield. 

Fremont. 

Steubenville. 

Akron. 

Toledo. 

Qeveland. 

Dayton. 

Ottawa. 

Urbana. 

Marietta. 

Seville. 

Cincinnati. 

Portsmouth. 

Rogers. 

Cincinnati. 

Clvde. 
Eaton. 
Ashtabula. 
Newark. 
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Follet, A. D. 
Follett, John F. 
Follett, Martin D. 
Folsom, Henry P. 
Frank, John L. H. 
Fraser, Harold W. 
Friedman, Charles K. 
Fritz, George 
Fuller, R. 
Fulton, T. B. 

Gallaher, J. A. 
Galloway, Tod B. 
Garfield, Harry R. 
Garfield, James R. 
Garrett, George L. 
Gaston, Isaac H. 
Geddes, F. L. 
Gibson, W. T: 
Gear, William J. 

Gilbert, L. L. 
Gilbert, William H. 
Gilmer, T. I. 
Gilmer, Thomas H. 
Gilmore, C. R. 
Goeke, J. H. 
Goff, Fred. H. 

Gordon, Harry L. 
Gordon, William 
Grabill, J. W. 
Granger, Moses M. 
Granger, Sherman M. 
Grant, C. T. 
Greer, J. T. 



Marietta. 

Cincinnati. 

Marietta. 

Circleville. 

Dayton. 

Toledo. 

Toledo. 

Ottawa. 

Toledo. 

Newark. 

Bellaire. 

Columbus. 

Qeveland. 

Qeveland. 

Hillsboro. 

St. Clairsville. 

Toledo. 

Youngstown. 

Galion. 

Pittsburgh, Pa. 

Troy. 

Warren. 

Warren. 

Columbus. 

Wapakoneta. 

Cleveland. 

Cincinnati. 

Port Clinton. 

Bowling Green 

Zanesville. 

Zanesville. 

Akron. 

Toledo. 
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Griffen, L. E, 
Griffith, Barton 
Groesbeck, Herman 
Groot, George A. 
Grosvenor, Charles H. 
Guenther, W. G. 
Guerrin, William E., Jr. 
Guernsy^ Charles L. 
Gunckel, L. B. 
Gumble, Henry 

Hackedorn, W. E. 
Hadden, Alex. 
Hagan, F. M. 
Hale, John C. 
Hall, Theodore 
Hall, Edward P. 
Halfhill, James W. 
Hamilton, James K. 
Hammond, Eli S. 
Hansen, George C. 
Harmon, Judson 
Harper, J. C. 
Harrington, W. R. 
Harris, H. W. 
Harris, Stephen R. 
Harris, W. H. 
Harrison, Richard A. 
Hartley, M. J. 
Heffner, D. A. 
Henderson, D. C. 
Henderson, W. O. 
Hoyt, Thaddeus E. 
Harrison, Joseph T. 



Hicksville. 

Columbus. 

Cincinnati. 

Cleveland. 

Athens. . 

Cleveland. 

Sandusky. 

Fostoria. 

Dayton. 

Columbus. 

Indianapolis, Ind. 

Cleveland. 

Springfield. 

Cleveland. 

Ashtabula, 

Ashtabula. 

Lima. 

Toledo. 

Memphis, Tenn. 

Cleveland. 

Cincinnati. 

Cincinnati. 

Bowling Green. 

Alliance. 

Bucyrus. 

Toledo. 

Columbus. 

Xenia. 

Clyde. 

Lima. 

Co'umbus. 

Ashtabula: 

Cincinnati. 
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Harter, Henry W. 
Hart man, Val. 
Hayden, George 
Hayes, Burchard A. 
Haynes, George JR. 
Heinlein, J. C. 
Henry, Frederick A. 
Herrick, Frank R. 
Herron, John W. 
Hershey, H. H. 
Hertenstein, Fred. 
Heywood, Ferd. H. 
Hines, Clark E. 
Hogan, James J. 
Hogsett, F. H. 
Holbrook, Ralph S. 
Hole, Warren W. - 
HoUingsworth, J. W. 
Hollingsworth, D. A. 
Hollister, Thomas 
Holmes, J. T. 
Hopkins, W. R. 
Hoskins, E. L. 
Houck, Lewis B. 
Howe, Theodore E. 
Howland, Paul 
Hoyt, James H. 
Hubbard, Frank C. 
Hull, Linn W. 
Hunt, Samuel F. 
Hunt, Charles J. 
Huntsberger, L N. 
Hutchins, Francis E. 



Canton. 

Greenville. 

Medina. 

Toledo. 

Toledo. 

Bridgeport. 

Qeveland. 

Qeveland. 

Cincinnati. 

Columbus. 

Cincinnati. 

Columbus. 

Belleville. 

Cleveland. 

Cleveland. 

Toledo. 

Salem. 

St, Qairsville. 

Cadiz. 

Cincinnati. 

Columbus. 

Cleveland. 

Sidney. 

Mt. Vernon. 

Cleveland. 

Cleveland. 

Cleveland. 

Columbus. 

Sandusky. 

Cincinnati. 

Cincinnati. 

Toledo. 

Warren. 
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Ingersoll, H. W. 
Ingersoll, A. F. 
Irvine, E. C. 
Ivers, J. A. 

Jordan, Isaac M. 
Jackson, William H. 
Jahn, Carl G. 
James, Francis B. 
James, Ben F. 
jennv, Herbert 
Jelke, Ferdinand, Jr. 
Jerome, F. J. 
[ewett, L. "M. 
Johnson, Artemas B. 
Johnson, Ben W. 
Johnson, E. G. 
Johnson, Simeon M. 
Johnson, A. R. 
Johnston, R. W. 
Johnston, Hollis C. 
Johnston, J. R. 
Jones, John David 
Jones, Asa W. 
Jones, Oliver B. 

Katzenberger, George A. 
Keating, Charles H. 
Keifer, William W. 
Kelly, Malcolm 
Kennan, A. W. 
Kennedy, James 
Kibler, Edward 
King, Edmond B. 



Elyria. 
Cleveland. 
Columbus. 
McConnellsville. 

Cincinnati. 

Cincinnati. 

Columbus. 

Cincinnati. 

Bowling Green. 

Cincinnati. 

Cincinnati. 

Cleveland. 

Athens. 

Kenton. 

Elyria. 

Elyria. 

Cincinnati. 

Ironton. 

Galion. 

Gallipolis. 

Youngstown. 

Newark. 

Youngstown. 

Cincinnati. 

Greenville. 

Mansfield. 

Springfield. 

Sandusky. 

St. Clairsville. 

Youngstown. 

Newark. 

Sandusky. 
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King, H. E. 
Kingsbury, B. B. 
Kinkaid, Ellis G. 
Kinkead, E. B. 
Kinney, Charles . 
Kirby, George P. 
Kiskadden, Alexander 
Kline, Virgil P. 
Knight, Walter A. 
Kohler, G. C. 
Kohler, Jacob A. 
Kohn, Samuel 
Koons, W. M. 
Kransefsky, A. S. 
Krauss, W. C. G. 
Krichbaum, Charles 
Krumm, Alex. W. 
Kuhn, Oscar W. " 
Kumler, John F. 

Laning, J. F. 
Laubie, Peter A. 
Laudey, Charles A. 
Leonard, James L. 
Leidig, John W. 
Levering, Frank O. 
Lewis, A. W. 
Lewis, Charles T. 
Lewis, P. P. 
Limbert, L. F. 
Lincoln, George 
Linn, T. P. 
Littleford, Williarn , ; 
Livesay, Theodore M. 



Toledo. 

Defiance. 

Cincinnati. 

Columbus. 

Columbus. 

Toledo. 

Tiffin. 

Qeveland. 

Cincinnati. 

Akron. 

Akron. 

Toledo. 

Mt. Vernon. 

Tiffin. 

Ottawa. 

Canton. 

Columbus. 

Cincinnati. 

Toledo. 

Norwalk. 

Salem. 

Marietta. 

Elyria. 

Mansfield. 

M^t. Vernon. 

Galion. 
Toledo. ; / 

* ■ « - 

SteubenviUe;:- 
Dayton.' / 
London. 
Columbu3. 
Cincinnati.' ' 
Columbus: 



< / 



' I 
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Locke, D. W. 


Bucyrus. 




Locke, John L. 


Cambridge. 




Loomis, John Cooper 


Tiffin. 




Loree, John W. 


Cehna. 




1 
Mackey, J. H. 


Cambridge.. 




Marshall, A. M. 


Dayton. 




Marshall, E. J. 


Toledo. 




Marshall, R. D. 


Dayton. 




Martin, Charles D. 


Lancaster. 




Martin, Oscar T. 


Springfield. 




Marvin, David L. 


Akron. 




Marvin, U. L. 


Akron. 




Mathers, Hugh T. 


Sidney. 




Matthews, C. B. 


Cincmnati. 




Mauck, Roscoe 


Gallipolis. 




Maxwell, Lawrence, Jr. 


Cincinnati. 


/ 


May, Manuel 


Mansfield. 




McBride, C. E. 


Mansfield. 




McCarty, T. T. 


Canton. 




McCaslin, Thomas A. 


Qeveland. 




McCauIey, John 


Tiffin. 




McCIure, William T. 


Columbus. 




McCracken, George W. 


Urbana. 




McDonnel, T. J. 


Toledo. 




McGraw, Harrison B. 


Cleveland. 




McGuffy, John G. 


Columbus. 




^Mclntire, A. R. 


Mt. Vernon. 




McKee, Richard 


Toledo. 




McKinley, William 


Washington, D. 


c. 


McKisson, Robert 


Cleveland. 




McMahon, John A. 


Davton. 




McNeal, J. F. 


Marion. 




McNeal, L. B. 


Marion. 
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McSweeney, John 


Wooster. 


Melhorn, Charles M. 


Kenton. 


Merrill; A. H. 


Toledo. 


Metzger, Lewis P. 


Salem. 


Middleton, W. H. 


Waverly. 


Miller, Kenton 


Ironton. 


Millard, I. I. 


Toledo. 


Miller, Charles R. 


Canton. 


Miller, Ira H. 


Columbus. 


Milligan, David H. 


St. Clairsville. 


Minshall, Thaddeus A. 


Columbus. 


Monnett, F. S. 


Columbus. 


Monnette, O. E. 


Bucyrus. 


Mooney, W. T. 


St. Mary's. 


Moore, E. V. 


Sidney. 


Moore, E. H. 


Youngstown. 


Moore, J. J. 


Ottawa. 


Morris, Ingle A. 


Columbus. 


Morrill, Henry A. 


Cincinnati. 


Morris, L. W. 


Toledo. 


Morton, E. C. 


Columbus. 


Mullins, F. J. 


• 

Salem. 


Musser, Harvey 


Akron. 


Mykrantz, H. A. 


Ashland. 


Nash, George K. 


Columbus. 


Nicoll, George A. 


Ashland. 


Noble, Warren P. 


Tiffin. 


Northrup, Charles S. 


Toledo. 


Norris, M. A. 


Youngstown. 


Nye, D. J. 


Elyria. 


O'Donnell, O'Brien • 


Toledo. 


O'Hara, Joseph W. 


Cincinnati. 
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Ochiltree, R. M. 
Oldham, F. F. 
Orrnond, John M. , 
Osborne, C. W. 
Osborne, Samuel G. 
Otis, E. R 
Owen, Selwyn N. 

Parker, Robert S. 
Parmenter, W. L. 
Patterson, J. C. 
Patterson, M. R. 
Paxton, Thomas B. 
Peters, George S. 
Piero, William J. 
Pike, Louis H. 
Piatt, James H. 
Plummer, John L. 
Pofand, John A. 
Pollock, John 
Pomerene, Atlee 
Pomerene, Frank E, 
Pomerene, W. R. 
Pomerene, J. G. 
Potter, E. D.. Jr. 
Prentis, F. D. 
Price, Aaron E. 
Price, James L. 
Probasco, H. R. 
Prophet, H. S. . 
Pugsley, Isaac P. 

Ramsey, Robert 
Randall, E. O. 



Cincinnati. 

Cincinnati. 

Toledo. 

Painesville. 

Columbus. 

Akron. 

Columbus. 

Bowling Green. 

Lima. 

Dayton. 

Columbus. 

Cincinnati. 

Columbus. 

Canton. 

Toledo. 

Tiffin. 

Springfield. 

Chillicothe. 

St. ClairsviUe. 

Canton. 

Coshocton. 

Coshocton. 

Cleveland. 

Toledo. 

Napoleon. 

Athens. 

Lima. ' 

Glendale. 

Lima. 

Toledo. 

Cincinnati. 
Columbus. 
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Ranney, Henry C. 
Read, W. H. A. 
Read, M. C. 
Reed, Charles A. 
Rehm, Ernest 
Richie, Walter B. 
Ricks, A. J. 
Rieter, George E. 
Riser, G. W. 
Ritchie, J. M. 
Ritchie, Edwards 
Robb, Theo. D. 
Robeson, Andrew C. 
Roetker^ Frank J. 
Roelker, Frederick G. 
Rogers, Disney 
Royer, J. C. 
Russell, L. A. 
Ryan, Daniel J. 

Sage, George R. 
Sams, Oliver N. 
Sanderson, T. W. 
Sanford, Henry C. 
Sater, J. E. 
Savier, C. D. 
Sayler, John R. 
Sayler, James L. 
Sayler, Milton 
Schlesinger, J. 
Schroth, G. E. 
Scribner, Harvey 
Scroggs, C. J. 
Seiders, C. A. 



Cleveland. 

Toledo. 

Hudson. 

Sandusky. 

Cincinnati. 

Lima. 

Cleveland. 

Sandusky. 

Ottawa. 

Toledo. 

Cincinnati. 

Lima. 

Greenville. 

Cincinnati. 

Cincinnati. 

Youngstown. 

Tiffin. 

Cleveland. 

Columbus. 

Lebanon. 

Hillsboro. 

Youngstown. 

Akron. 

Columbus. 

Columbus. 

Cincinnati. 

Canton. 

Tiffin. 

Columbus. 

Tiffin. 

Toledo. 

Bucyrus. 

Toledo. 
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Seney, Henry M. 
Seward, C. W. 
Seymore, J. W. 
Shauck, John A. 
Sheets, J. M. 
Sheppard, A. J. 
Siddal, J. D. 
Simmons^ George D. 
Sinks, Frederick N. 
Sloane, Ulric 
Smalley, Allen 
Smedes, J. M. 
Smith, A. L. 
Smith, Barton 
Smith, P. M. 
Smith, H, Lindale 
Smyth, Branett G. 
Snook, W. H. 
Snydea, Otto Carleton 
Solders, Charles B. 
Solders, G. B. 
Southard, F. H. 
Southard, J. H. 
Sowers, Daniel H. 
Spear, William Thomas 
Spriggs, John M* 
Squire, Andrew 
Stevens, F. M. 
Stearns, Arthur A. 
Steele, Thomas E. 
Stephens, Jesse 
Stewart, Chase 
Stewart, Gilbert H* 
Stewart^ Mfss Gabriel T. 



Toledo. 

Newark. 

Medina. ' 

Columbus. 

Columbus. 

Zanesville. 

Ravenna. 

Hicksville. 

Columbus. 

Columbus. 

Upper Sandusky. 

Cincinnati. 

Toledo. 

Toledo. 

Lisbon. 

Cleveland. 

Newark. 

Paulding. 

Cleveland. 

Cleveland. 

Cleveland. 

Zanesville. 

Toledo. 

Columbus. 

Columbus. 

Dayton. 

Cleveland., 

Elyria. 

Hillsboro. 

Columbus. 

Fostoria. 

Springfield. 

Columbus. 

Cleveland. 
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Stockdale, John F. 
Stoehr, Oscar 
Stuart, Edwin W. 
Stueve, C. A. 
StuU, John M. 
Sullivan," John D. 
Sullivan, John J. 
Summers, A. N. 
Sumner, Charles E. 
Swartz, J. M. 
Swayne, F. B. 
Swayne, Noah H., Jr. 
Sweeney, J. R. 

Talcott, W. E. 
Tabor, Ira C. 
Taft, William H. 
Taylor, Anthony W. 
Tanner, E. E. 
Thatcher, Charles A. 
Thayer, A. A. 
Thompson, A. C. 
Thompson, W. H. 
Thurston, Johnston 
Tibbals, Newell D. 
Todd, J. E. 
Tobias, James C. 
Tolerton, E. W. 
Tompkins, Emmett 
Tracy, Thomas 
Treadway, Francis 
Troette, John A. 

Troup, James O. 
Tucker, Robert 



Cambridge. 

Cincinnati. 

Akron. 

Wapakoneta. 

Warren. 

Columbus. 

Cleveland. 

Springfield. 

Toledo. 

Newark. 

New York City. 

Toledo. 

Steubenville. 

Cleveland. 

Toledo. 

Manila, P. I. 

Salem. 

Columbus. 

Toledo. 

Canton. 

Portsmouth. 

Mt. Vernon. 

Toledo. 

Akron. 

Findlay. 

Bucyrus. 

Toledo. 

Columbus. 

Toledo. 

Cleveland. 

Cambridge. 

Bowling Green. 

Toledo. 
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Twing, Eldred L. 


Toledo. 


Tyler, Justin H. 


Napoleon. 


Tyler, Julian H. 


Toledo. 


Upham, Charles C. 


Canton. 


Upson^ William H. 


Akron. 


Van Campen, H. 


Toledo. 


Van Deirian^ John K. 


Dayton. 


Vickery, Willis 


Cleveland. 


Vorys, A. I. 


Lancaster. 


Wagner, W. S. 


Tiffin. 


Waite, Richard 


Toledo. 


Waite, Henry De H. 


Toledo. 


Wachenheinier, Lyman 


W.Toledo. 


Wald, Gustavus H. 


Cincinnati. 


Ward, J. F. 


Columbus. 


Warner, C. F. 


Columbus. 


Warner, D. E. 


Cleveland. 


• 

Warrington, J. W. 


Cincinnati. 


Watson, James 


Columbus. 


Watts, C. F. 


Toledo. 


Webb, S. A. 


Columbus. 


Webber, Karl T. 


Columbus. 


Weed, Albert H. 


Columbus. 


Weldan, William McE. 


Mansfield. 


Welker, Martin 


Wooster. 


Wells, Frank L. 


Wellsville. 


Werner, Gustav R. 


Cincinnati. 


West, Edward J. 


Wilmington. 


West, William H. 


Bellefontaine. 


Wheeler, S. S. 


Lima. 


Wheeler, T. W. 


Toledo. 


White, Henry C. 


Cleveland. 
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White, John G. 


Cleveland. 


Wightman, C. D. 


Medina. 


Wiggins, Willis H. 


Chillicothe. 


Wildman, Samuel A. 


Norwalk. 


Williard, Frederick B. 


Toledo. 


Williams, M. J. 


Columbus. 


Williams, C. C. 


Columbus. 


Williamson, Samuel E. 


Cleveland. 


Wilcox, T. N. 


Cleveland. 


Wilson, Harrison 


Sidney. 


Wilson, Charles G. 


Toledo. 


Wilson, Gideon 


Cincinnati. 


Wilson, James P. 


Youngstown. 


Winch, Lewis H. 


Cleveland. 


Winn, Simeon M. 
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APPENDIXES. 



ANNUAL ADDRESS OF THE PRESIDENT. 

DELIVERED BY HON. D. J. NYE, OF ELYRIA, O., VICE PRESIDENT 

OF THE OHIO STATE BAR ASSOCIATION. 

Gentlemen of the Ohio State Bar Association: 

The sickness of your President, the Hon. R. D. Marshall, is 
the cause of my addressing you at this time. I regret that this 
circumstance has cast upon me a duty which would have been to 
him an honor and pleasure. 

I have long wished to see him President of this Association, 
and to hear from him that able and instructive address which he 
is so well qualified to prepare and deliver before you. 

It is my wish that his health may soon be restored so that 
he may return to his chosen profession and to us. 

Only a short time ago I was notified by your Executive 

» 

Committee that I would be expected, as one of the Vice Presi- 
dents of this Association, to preside at this meeting, and deliver 
the annual address. With all my official duties and the shortness 
of the time at my disposal to prepare an address that would be at 
all satisfactory to myself, or worthy of your time to hear, I felt 
djsposed to decline to serve; but your Committee accompanied 
their notice with a positive announcement that they would not 
accept a declination. This is my reason for appearing before you 
at this time. 

Permit me to congratulate you upon another year of pros- 
perity of our State and Country — prosperity of health, business 
and financial success. 

This annual gathering gives us an opportunity for a few days , 

of rest and recreation after a year of toil, to exchange greetings 

and talk over the past and contemplate the future. 
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In this first year of the New Century we stand upon an emi- 
nence and look back over almost a hundred years of our State's 
life and history. 

It may not be inappropriate at this gathering for us to con- 
sider for a brief time the past, the present and the future of the 
Bench and Bar of Ohio. 

It may be well for us to note whence we came and whither 
we are tending. The members of this Association are more di- 
rectly interested in this subject than any other class of people. 

We are largely responsible for the present and the future of 
the character and quality of the members of our profession. The 
past is secure and beyond our control. 

It* is sometimes said that the Bar of Ohio does' not sustain 
that high degree of excellence in learning and ability, character 
and oratory, that it once did in the early history of the State. If 
this be true, when did the decHne begin? In what year did that 
highest excellence become so great that the descent was both 
ways? What milestone marks the pinnacle of our greatest re- 
nown? Who lived in that epoch of our supreme glory? There 
are those with us to-day who can remember back half a century 
and perhaps they can tell us when our decline began. But I am 
not one of those who believe the world is growing worse ; on the 
contrary, I believe we are growing better, wiser and greater. 

Our profession is recognized as one of the noblest of all the 
learned professions. Men of all classes and stations in life come 
to us for counsel and guidance. Men of all the other professions 
need and ask our assistance, and they have a right to demand of 
us our most conscientious and faithful advice and opinion. They 
need it in prosperity and in adversity. 

New opportunities are opening to our profession ; new laws 
are required ; new decisions are rendered and new applications 
are made of old principles. Within the past century steam rail- 
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roads have been built; and later street railroads in cities, and 
electric railroads in cities and country have been constructed. 
Steam navigation upon the lakes and rivers are new. The ocean 
cable, the telegraph and telephone are all inventions of compara- 
tively recent dates within the past century. 

In the early history of the State we had no steam railroads. 
The first five miles of railroad was built in 1827, from Quincy, 
Mass., to the tide-water. This road was built for the purpose of 
transporting granite from the quarries to the sea shore. The 
second railroad was built in 1827 from the top of the mountains 
at Mauch Chunk, Pa., to the Lehigh River, a distance of nine 
miles, for transporting coal from the mountain mines. The cars 
on this road were drawn up by mules and descended by their own 
gravity. But railroads had to have a beginning. In 1831, there 
were only ninety-five miles of railroad in the United States. At 
the end of the first half ceirtury (1850) there Ayere 9,015 miles of 
railroad. Now there are about 14,000 miles of railroad in Ohio, 
and there are at least three great systems of railroads across the 
continent. 

Since the discovery of these new inventions large combina- 
tions of capital have become necessary to manage and control the 
new enterprises. Large corporations have become a necessity. 
And all these new enterprises have required the inventive genius 
of lawyers to construct, and courts to construe new laws and 
make applications of old' laws to new conditions and new inven- 
tions. These conditions have been met in a noble, manly way by 
both bench and bar. The trial judges have blazed the way — in 
some instances wrong — in most instances right, but in all cases 
with a conscientious regard for duty, justice and honor. 

Great banking institutions and savings and trust companies 
have been organized. In these the accumulation of the rich and 
the savings of the poor are invested, kept and loaned. Their 
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growth in number and extent are beyond the anticipation or 
.conception of the lawyer of even the first half of the century just 
:clo8ed. Other great corporations for carrying on the increased 
business of the country have been organized. They are insti- 
tutions which require the most careful thought and the most 
conscientious guidance of the ablest lawyers. Nearly all the 
laws, both statute and judicial, or case law, pertaining to rail- 
roads and other corporations have been made in the last half 
century. It is absolutely necessary for a lawyer or a judge to 
have more knowledge of law and science now than it required 
fifty or one hundred years ago. . 

It is sometimes claimed that the oratory and reasoning of 
an advocate formerly had more weight with court and jury than 
at the present time. If that be true it does not prove that the 
art of oratory is dying out or growing less. Jurors of today are 
better educated and more intelligent. With our excellent system 
of public schools and colleges, the common people from whom 
the jurors are selected are well educated. They keep abreast of 
the times with all the general literature of the day, and they are 
well informed upon the general principles of law and science. 
For that reason, they are convinced more by the logic and sound 
argument of the advocate than they are by flights of oratory not 
based on reason. The lawyer who depends upon winning his 
cause before a modern jury by an atempt at oratory without the 
facts in his favor will make a signal failure in such an attempt. 

After an experience of nearly ten years upon the bench, 
and presiding at the trial of a large number of jury cases, I can 
truly say that I have received but very few verdicts where I 
would not have rendered a like decision myself. The more I see 
of jury trials the more I believe in the jury system, and the more 
faith I have in the ability and integrity of the common people or 
the class from which jurors are selected, to determine the ques- 
tions of fact in the trials of contested cases. 
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Then again the most of our judges are among the most en- 
lightened citizens of our State. If they are not college bred, 
thfey have received a thorough training in all the literature of the 
times and are well grounded in the vital principles of the law. 
They have laid the foundations deep and broad for a thorough 
ground work in the fundamental principles of both law and 
equity. They are chosen from the legal profession, and if they 
are not the ablest lawyers in their respective communities, they 
are among the ablest, and in most cases are selected for their 
ability and fitness for the high calling of a judge. 

If Littleton, Coke or Sir Mathew Hale could come back and 
preside at the trial of a personal injury case where death was 
caused by a railroad train at a highway crossing, or by contact 
with an electric trolley wire, they would be as unprepared to de- 
cide the questions raised by an Ohio lawyer as a school boy 
would be to calculate the distance from the earth to some of the 
other planets of the Solar system. 

If those distinguished jurists after presiding at such a trial 
succeeded in having their rulings sustained in the higher court, it 
would be because they have in the last three centuri'es kept well 
up in our modern decisions. I make this application for the 
sole purpose of illustrating the great strides that have been made 
in both law and science in the years that have gone by. 

In talking upon the subject of the progress of our pro- 
fession if I shall have occasion to use the names of some of the 
distinguished members thereof, I hope you will excuse me if I 
omit many whose lives have adorned the State, and whose names 
will be suggested to each one of you. 

Our Supreme Court under two constitutions has a history of 
nearly one hundred years. No other state in the Union can 
claim a better, more consistent or more honorable record for its 
court of last resort, than that maintained by our own. There has 
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never been a breath of suspicion, a taint of dishonor, or a ques- 
tion of the purity of a single member of that court from the or- 
ganization of the State to the present day. 

The decisions of the court have been consistent and har- 
monious. It has reversed itself, or overruled its own decisions 
as little if not less than the highest court of any other state, with 
an equal number of cases. Our decisions are cited, followed and 
respected everywhere in the nation. The individual members of 
that bench have ever been learned, independent and fearless. 

As we look back over a century we might name a few bril- 
liant luminaries who sat upon that bench. Among them is Rufus 
P. Ranney, whose career linked the old constitution to the new, 
and whose decisions will ever continue to grow brighter as time 
proves their value. His mind was so massive, and his logic so 
clear and convincing, that his decisions have stood the test of 
time and have been cited and approved by the Supreme Court 
of the United States. 

Allen G. Thurman was another of the many profound and 
lucid jurists, whose decisions will ever be read and revered as 
those of Coke and Sir Mathew Hale. 

These two jurists, though they came upon the stage in the 
first half of the century just closed, both continued their careers 
into the last quarter of the century. 

Many others might be mentioned, but their names will recur 
to you all. 

The living members of this court are with us. Their works 
are not finished. It is too early to write their biographies, but 
if they continue in the future as they have in the past (as we have 
every reason to believe they will), their sun will set in a flood of 
light that will shed luster upon the pages of our Judicial Historv 
that links the close of the nineteenth century to the beginning of 
the twentieth. Their records both upon the bench and at the 
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bar show no decline in the personnel of that court, either in 
learning, ability or integrity. In saying this I do not forget the 
high standing of our Wood, our Swan, or Hitchcock, nor our 
Sutliff, our White or Mcllvain. 

The Circuit Court of the State grew out of an imperative need 
for relief to the Supreme Court. 

Its members were first elected in 1884, the court was or- 
ganized in 1885, and has been and is composed of some of the 
ablest, most learned and judicious men the State has produced. 
Several of its members have been promoted to the Supreme 
Bench. 

The work of the Circuit Court has been faithfully and con- 
scientiously performed. Its decisions are respected and ap- 
proved by the bar of the' State, and the object for which it was 
created has been fully realized. Its decisions have stood the 

test of the Supreme Court and relieved that court from many 

« 

of its burdens. The names of its members will be recorded in 
the history of the State, and will be bandied down to posterity 
as being among the most pure and useful citizens of our com- 
monwealth. 

The Supreme Court of the United States is not without rep- 
resentation from the bar of Ohio. Our contribution to that 
bench has not only been a credit to the State, but to the nation. 

The Associate Justices were John McLean, Noah H, 
Swayne and Stanley Mathews. 

The Chief Justices were Salmon P. Chase and Morrison R. 
Waite. Of the Associate Justices one served in the first half of 
the century, and the other two in the last half. Both of the 
Chief Justices served in the last half of the century. 

By reason of the reconstruction period and the years fol- 
lowing that period both of these Chief Justices rendered inval- 
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uable services to their country, and their names will ever be 
cherished and honored by a grateful people. 

The Ohio Bar has had a representation in the Cabinet of 
the nation, that is worthy of mention. 

The first quarter of the last century furnished the distin- 
guished lawyer and jurist, John McLean. He stands alone as 
the representative of the bar of the State in that important posi- 
tion during that period. 

Thomas Ewing was a solitary representative of the bar of 
the State in the National Cabinet for the second quarter of that 
century. He was an able lawyer, fluent and logical orator and 
great statesman. . 

In the third quarter of the century the bar of Ohio was 
represented in the National Cabinet by Thomas Corwin, Salmon 
P. Chase, Edwin M. Stanton, Henry Stanberry, William Denni- 
son, Jacob D. Cox and Columbus Delano. This is a noble 
galaxy of distinguished lawyers, and any State might justly be 
honored to claim them as her citizens. But the bar of Ohio, 
which was represented in the Cabinet of nearly every national 
administration from 1850 to 1875 by such men, has a right to be 
proud of its profession ai^d the men whom it claims as members. 

While in the last twenty-five years the Ohio bar cannot 
boast of quite as many men in the National Cabinet, the char- 
acter and ability of those who did represent the State will not 
suffer by a comparison with any preceding quarter century. 
During the period of which I am now speaking, Alphonso Taft, 
John Sherman, Judson Harmon and William R. Day composed 
the number that we claim as our distinguished representatives 
in that political household. Alphonso Taft served at different 
times as Secretary of War, and Attorney General under that 
great captain and matchless leader. President Ulysses S. Grant. 
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John Sherman, as Secretary of the Treasury under Presi- 
dent Rutherford B. Hayes, brought about a resumption of specie 
payments and placed our country on a sound financial basis. 
He again served as a member of another cabinet as Secretary of 
State during the trying times of the Spanish war in 1898. 

Judson Harmon was called to serve as Attorney General 
under President Grover Cleveland, whose administration was 
noted for its honor and uprightness. 

None ever questioned the good intentions and sterling in- 
tegrity of this noble and pure statesman and president. His , 
Attorney General added distinction to the administration by his 
wise counsel, clear insight and great ability. It is hoped that 
he may long live to honor and adorn this Bar Association and 
our State. 

William R. Day first became the assistant and adviser of 
the Secretary of State. His services were so valuable to the 
nation that when his principal, John Sherman, retired on ac- 
count of advancing years and impaired health, he was appointed 
to serve in the place made vacant by his superior in oflFice. He 
filled the position of Secretary of State with such wisdom and 
discretion that when Spain asked for a cessation of hostilities, 
and the protocol was signed, he was made president of the com- 
mission that determined the terms of peace. His services in 
that capacity proved his great ability, and made him a bene- 
factor to his country. At the close of that service he retired 
again to private life ; but his learning and experience in federal 
and international law marked him as the most suitable person 
for a federal judgeship, and he is not past the age to receive 
further promotion should opportunity offer. 

From the Ohio Bar in the last quarter of a century three 
Presidents have been chosen by the people of the United States-^ 
Rutherford B. Hayes, James A. Garfield and William McKinley. 
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This is an unusual if not a remarkable record for the bar of a 
single state in so short a period. 

Rutherford B. Hayes, after being twice elected governor 
of his State, was chosen President in 1876, the Centennial year 
of our nation. He came into office a decade after the close of 
the war, at a time when our government was going through a 
period of reconstruction and struggling to recover from the 
unwise doctrine of departing from specie payments. It was 
also a time when there were large expenditures of money by the 
national government. 

By his wise, honest and statesmanlike administration, he, 
with the assistance of his Secretary of the Treasury, placed the 
nation upon a sound financial policy ; restored specie payments 
and prevented any crash to the country in so doing. He early" 
announced that he would not be a candidate for a second term, 
which placed him beyond the influence of designing politicians 
in his own party. His administration was pure, lofty and states- 
man like. He retired from office with the gratitude of the 
nation for work well and faithfullv done. He lived long after 
his retirement from the office to be honored and admired by the 
people whom he had so* long served in so many public capacities. 
His memory is honored and revered by the State and Natjon as 
v%^ell as the bar of which he was a member. 

James A. Garfield was the twentieth President of the United 
States. He was strictly the product of Ohio, in which State he 
was born, reared and, in great part, educated. He held many 
positions of public trust both in civil and military life. 

He was a profound scholar, an able lawyer, a bold debater, 
a master of oratory, and great statesman. For many years he 
was the peer of any of his colleagues in the lower house of 
Congress. He was elected to the Senate of the United States 
by the Legislature of Ohio, but, before he took his seat in that 
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body, he was chosen President. His life and pubHc character 
were lofty and honorable, his untimely death was the cause of 
a nation's mourning. Such a life and character may well be 
clainried with pride by the State and bar of Ohio. 

William McKinley holds a unique position among the other 
great men of our State and Nation. He was early in life ad- 
mitted to the bar of his native State, but having been soon 
after elected to congress, his practice as a lawyer before the 
courts was necessarily limited. From congress he was elected 
Governor and then President. All these promotions have been 
made by the will of the people of his district, State and Nation. 
As the champion of the people's cause, he has become the idol 
of his common countrymen. He has been a close student of 
law and has shown himself to be one of the ablest constitutional 
and international lawyers in this country. He is a wise and pure 
man, and the greatest statesman of this dav and age. He has 
the respect of all mankind. No party or section of the country 
can prevent him from giving to all, that kind and manly treat- 
ment due from- a great man to his fellow-countrymen. Even 
nations respect and honor him. He is too broad, too generous 
and too humane, to be circumscribed even by national bounds. 

He has liberated more human beings from the yoke of 
Spain than were freed by the Emancipation Proclamation. His 
course while in the presidential chair has been onward and 
upward. He has taken no steps backward. It may be too early 
to write history, but when the events of this generation are past 
and the history of 1897 to 1905 are faithfully and correctly 
written the names of George Washington, Abraham Lincoln and 
William McKinley will be inseparably linked together. Well 
may the Bar and State be proud to count him among their jewels. 

These names that I have mentioned are enough to make 
the bar of the State famous among the other commonwealths of 
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the nation. They would seem to oe sufficient to prove that the 
bar of Ohio is not going into decline. But these are not all. 
Ohio has furnished her full quota of constitutional lawyers in 
both branches of Congress. The present Senate and House of 
Representatives are not without noble and worthy representa- 
tives from the Ohio bar 

Every city and county in the State has able and learned 
lawyers that are well qualified and fit successors to those of past 
generations. The State has furnished profound constitutional 
lawyers for other positions than those named. Many of our 
Governors and Lieutenant Governors have stood in the front 
rank of the greatest lawyers of the State and Nation. I will 
venture to name two — George Hoadley and Joseph B. Foraker — 
whose learning as constitutional lawyers cannot be dimmed by 
comparison with any of a past generation. 

By naming a few from our profession who have held high 
official stations, I do not wish to be understood as claiming that 
an official position is the only road to greatness as a lawyer. 
Far from it. Many of our most capable lawyers never seek nor 
would they accept political preferment. On the contrary they 
prefer to devote their lives to_their profession. 

But if to such official preferment comes, the prominence of 
the position makes the individual more conspicuous. 

There are more great lawyers in Ohio today in proportion 
to the number of attorneys, or in proportion to the population 
than at any other period in the history of the State. 

It only requires the opportunity to show the ability that is 
in them. The young lawyers that are now coming upon the 
stage of action, are comng from the common schools and col- 
leges well equipped to take the place of those that are retiring 
from active practice or passing from the scenes of action. 
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They should feel impressed with the great responsibility 
that awaits them. There is a great field for their ability and 
honor. Success awaits men of those qualities. 

If there are those who seek success without honor, ability 
and fidelity to their clients, the courts and the country, the sooner 
they learn that these qualities lead to success the better it will 
be for them. There is a greater scope for usefulness for the 
members of the legal profession now than ever before. With the 
expansion of the country a great field is opening for men of all 
the learned professions. If our new island possessions are to be 
civilized and Christianized the lawyer, the teacher and the 
preacher must go hand in hand together. 

For where Christianity, civilization and education go to 
instruct, there the law must go to curb and restrain. Without 
law the rules of civilization and education are ineffectual; and 
without civilization education and Christianity, the rules of justice 
and equity as enforced and upheld by the law are but half main- 
tained. 

Here too, our own State, in the person of William H. Taft, 
has furnished the first representative from this bar to lay the 
foundations for a stable government to be founded upon the 
laws of justice, right and equality in our new possessions in the 
far-oflf Philippines. 

I am of the opinion that the character and ability of the bar 
of the State during the past century has been upward. The 
individual members have become more learned and more capable. 
Their thoughts have been deeper, the foundations laid by them 
as a class have been broader and upon a firmer basis. The law 
has become a science and is read and studied as such. In the 
first half of the century we had now and then a lawyer who 
towered far above his fellow-attorneys in learning, oratory and 
ability. When such a lawyer was placed in contrast with those 
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around him he stood out in bold relief like some great mountain 
peak in contrast with the surrounding country ; but those peaks 
were few. It takes two hills to make a valley, and the higher 
the hills the deeper the valley. The less hills or mountain peaks 
the broader the valleys or plateaus that lie between. 

In riding from New York to Denver you pass over a com- 
paratively level and even country. When you get to Denver 
you will find upon one of the city buildings a line that marks the 
elevation of one mile above the level of the sea. It has taken 
a long and weary ride to go from New York to Denver, but in 
the journey traveled you have by a gradual and imperceptible 
ascent risen one mile into a clearer and purer atmosphere. You 
will see around you a vast plain, but in the distance the foot hills 
begin to raise, and raising they ascend into mountains with here 
and there one more prominent than the others, but away as far 
as the eye can reach will be seen Pike's Peak towering far above 
the surrounding country or any of the other mountains. 

During the past century we have been rising by gradual 
ascent in legal and equitable knowledge. Our knowledge has 
increased in law, in science, in equity jurisprudence, and states- 
manship — and in all that is required to make a great and pow- 
erful commonwealth. The whole bench arid bar stand upon a 
higher plane. We have become more American. The legal and 
intellectual plane upon which we stand is a mile higher than when 
we started on our state's journey a century ago. But still we 
have our Corwins and Wades, our Ranneys and Thurmans, our 
Stanberrys and Stantons, and our McSweeneys and Garfields 
rising in the distance a little above the great mass of the indi- 
vidual members of our profession. 

It would be impossible to make a just and fair estimate of 
the bench and bar of Ohio without a reference to the laws and 
lawyers of other States. Our leading lawyers are frequently 
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called upon to try cases against, and measure swords with 
lawyers from other States, both in State and Federal Courts. 
Here, too, is a kind of knowledge that is required of the lawyer 
of today that could not have been expected of him fifty or more 
years ago. With forty-five independent state courts of last re- 
sort, and federal courts in each state, the decisions of which to 
some extent must be harmonized and reconciled, requires the 
most acute mind to discriminate and understand the judicial, or 
judge made, law of each jurisdiction. Then, too, there are . 
statute laws of each state upon which the judgments of the state 
courts and to some extent the federal decisions must depend. 

Judges of our Federal Courts are required to travel over 
different states to hold court and perform their official duties. 
As the practice in the Federal Courts is somewhat determined 
by the practice in the State Courts, the federal judges must have 
a general knowledge of the rules of pr.actice of the several states 
in which they hold court. 

One who recently held the office of circuit judge said of 
himself: "When I was a Federal Court judge in a Circuit 
Court which embraced seven states and which extended on the 
north from the international boundary line between the United 
States and the Dominion of Canada, to Louisiana in the south, 
from the Mississippi on the east to the Rocky Mountains on the 
west, I habitually traveled more than ten thousand miles every 
year." 

State lines are almost obliterated so far as the commercial, 
social and legal world is concerned. Railroads, and steamboats 
upon lakes and rivers, have made it almost as easy to travel from 
one state to another as it was a few years ago to travel from one 
city or village to another. 

A man who lives in Ohio having business in New York 
Citv, takes his lawyer with him, does his business and returns 
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to his home in a few days. His home lawyer is familiar with 
his case or business and can do it in less time than he can inform 
a new lawyer of its character and extent. 

Not long ago I was presiding rt the trial of an important 
jury case in one of the counties of my district, and one of tht 
lawyers advised me of his anxiety to get away to meet an en- 
gagement in New York City. By the courtesy of all the lawyers 
engaged in the case the testimony was hurried to a close. The 
lawyer who wanted to get away made the opening argument, 
went to New York City, did his business there, and was back in 
time to hear the verdict in his case, although the jury was out 
but a short time. Distance is almost annihilated by the use of 
the railroads and steamboats of the present day. 

Before the times of railroads nearly all cases tried in the 
Supreme Court at Washington were argued by able lawyers liv- 
ing in that city or by members of Congress. Now the lawyer 
who prepares and tries his case in the lower courts almost in- 
variably follows it to the highest tribunal in which it is ever 
tried, although that may be in the Supreme Court of the United 
States. This is as it should be, for the lawyer who has pre- 
pared and tried the case in the lower courts is better prepared 
to present it to the reviewing court, and knows more about flie 
strong points of his own case, and the weak points of his op- 
ponent, if there are any, than a new lawyer. 

The lawyer who tries his case in the Supreme Court either 
of the State or Nation has an opportunity to meet attorneys from 
other parts of the State or country, learn their ways and manner 
of presenting cases and profit by that which is good and reject 
that which is not. . 

If diamond cuts diamond and mind sharpens mind there is 
an advantage to be gained by measuring swords with other able 
nnd distinguished lawyers. 
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There is still another advantage in giving the lawyers and 
judges an opportunity of becoming acquainted with each other. 
I believe an oral argument in most cases is more satisfactory to 
both lawyer and judge than a printed brief only. By saying 
this, I do not wish to be understood as being in favor of omitting 
written briefs. Those should accompany the oral argument. 

An acquaintance between the judges who decide, and the 
lawyers who argue a case is an advantage to both. The seeing 
and knowing each other gives a confidence and res])ect which 
cannot always be acquired by a written brief. 

The inventions and constructions of railroad and steamboat 
lines have given an additional advantage to the profession. 
They have not only brought cities and states nearer toorether," 
but they have brought and are bringfing the ablest lawyers of 
the nation together from the most distant parts of the country 
to try titles and become acquainted in a social and professional 
way. 

In this connection I take the libertv of quoting a passage 
from Judge Dillon's experience as given by himself: "A few 
years ago," he says, "a case arose in New Mexico which in- 
volved the ownership of a line of railway from Yuma to El Paso, 
extending through Arizona, New Mexico and part of Texas. 
On the one side lawyers from New York and elsewhere went in 
a special car twenty-five hundred miles to Santa Fe, the place 
of tnal. I had arranged a telegraphic circuit and had sent over 
the wire to the local counsel the text of the entire bill of com- 
plaint. On arriving there our car, which contained a parlor, 
dining-room, sleeping apartments and a kjtchen, was placed 
upon the side-track of our railroad and served as a hotel; and 
immediately opposite to us on another railroad we saw a like 
car containing the opposing counsel, who had journeyed nearly 
two thousand miles from the west. There in the heart and 
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center of the continent, in the shadow of the Rocky Mountains, 
in the old historic city of Santa Fe, which was founded more 
than two generations before the Mayflower landed at Plymouth, 
and more than one hundred years before the first English colony 
sailed into the Ashley River, were these two moveable habita- 
tions, one of which had come from the Atlantic and the other 
from the Pacific, drawn up as it were in battle array. 

''In an adobe building one story high, with walls six feet 
thick, which had been the Governor's palace under the Mexican 
rgeime, and which our government had converted into a court- 
house, with the old Baldy Mountain, scalped and uncovered, 
standing in silent majesty and stately grandeur, looking down 
upon us, we fought for six long midsummer days our legal 
battle.- We fought like lawyers long and well, that is, earnestly 
contesting every inch of ground, but with mutual respect and 
courtesy, and then departed, the one party to the east and the 
other to the west, leaving our troubles behind us, or rather 
having unloaded them on the court." 

There is no other country in the world where an experience 
like that of Judge Dillon could have occurred, nor would it have 
been possible in this country prior to the building of our rail- 
roads across the continent. The same writer says that 
"Marshall's judgments and our lines of railway and telegraph 
have done more than any other visible agencies in making and 
keeping us one united nation." 

The development of our country and the settling up of the 
vast territory in the far west is largely attributable to the con- 
struction of railroads through that once unsettled country. The 
Northern Pacific railroad alone has opened up such a vast extent 
of territory, that in a district, which a third of a century ago 
was almost uninhabited, has a population of more than six 
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million of people, and is now divided into several sovereign 
states. 

Ohio has contributed her full quota of lawyers, with others 
of her citizens, to settle up and develop that western territory, 
and many of her lawyers have been instrumental in bringing 
that territory into the sisterhood of states, and afterwards repre- 
senting those states in executive, legislative and judicial posi- 
tions. 

There is another feature of our practice today which is 
entirely different from that of a quarter to half a century ago. 
Then the great lawyers of our state and country gained their 
reputations and standing which distinguished them among their 
associates by the actual trials of contested cases. Now very 
many of the ablest lawyers seldom go into court to try a con- 
tested case. They advise their clients and so guide them in 
their business, that the clients are kept out of litigation ; some- 
times by adjustments before suits are begun and sometimes after 
they are commenced. In this manner the lawyer renders his 
client the most valuable services. 

4 

The highest standard of integrity should keep pace with that 
of intellectual and legal ability. The people should have faith 
in the honor as well as the learning of the profession. For if 
the people lose faith in the integrity and honor of the profession, 
half the influence of the courts is gone. It is better to have a 
judge of high moral integrity with less learning and ability, than 
a judge of questionable integrity, even though he has great 
legal acumen. 

The century which we have just passed is beyond our con- 
trol," we are living in the present, but the future is before us. 
The future of our profession will be what its living and coming 
members make it. If, in what I have said I have inspired in 
you a faith that we are growing better and that our profession 
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is on the upward grade, and a determination to aid in its progress, 
I have accomplished my purpose. 

As a profession we have a bright future to look forward to. 
We have more to do with the molding and sustaining our gov- 
ernment than any other class of people. The purity of the de- 
cisions of our courts depends upon the character and quality of 
the Bench and Bar. 

It has been difficult for me from the long list of able lawyers 
of the bar of Ohio to select with discretion so few names that 
might meet the approval of all. But the members of this 
Association will be able from your knowledge and acquaintance, 
to supply any defects or omissions as your ideals and examples 
of the great lawyers of the present day. In speaking of great 
lawyers, I include judges, for they are still lawyers. 

The lives of those whom I have named are worthy of imita- 
tion. 

Any lawyer may have a just pride in claiming fellowship in 
such a professional brotherhood. When his mind dwells upon 
their lives and character he may truly believe that the profession 
to which he belongs is not going into decline. 

Let us cherish a hope in the future. 



AN INQUIRY AS TO THE EFFECT OF THE DOUBLE 
STOCK LIABILITY INCIDENT TO OHIO 

CORPORATIONS. 

BY SMITH W. BENNETT. 

Justice Story, in his scholarly work on the Constitution, 
considering the subject of interpretation, says : 

"In examining the constitution, the antecedent situation 
of the country and its institutions, the existence and oper- 
ation of the state governments, the powers and opera- 
tions of the confederation, in short, all the circumstances 
. which had a tendency to produce or to obstruct its forma- 
tion and ratification, deserve a careful attention. Much, 
also, may be gathered from contemporary history and 
contemporary interpretation to aid us in just con- 
clusions." 

Adopting this rule, I seek to discover the genesis of the 
principle embodied in Section Three of Article Thirteen of the 
Constitution of Ohio of 1851, commonly known as the "double 
stock liability section" ; and in connection therewith treat of its 
effect upon the commerce of the state, as allied with its corpor- 
ate creations. 

The antiquity of the State Constitutions has been traced by 
James Bryce, author of The American Commonwealth, to the 
original charters granted by the English Crown to the commer- 
cial and trading companies. They are the oldest documents in 
the political history of America, and are mere continuations and 
representatives of the Royal Colonial Letters under which local 
governments were established. Traced farther back the author 
finds their beginning in the English Trade Guild of the middle 

ages, and says, that the charters granted by Edward IV to the 
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company of merchant adventurers trading with Flanders in 1463, 
by Queen Elizabeth to the East India Company in 1599, and by 
Charles I to *'The Governor and Company of the Massachusetts 
Bay in New England" in 1628, all contained 

"the essential and capital characteristics of a rigid or 
supreme constitution, viz., a frame of government estab- 
lished by a superior authority, creating a subordinate law 
making body, which can do everything except violate the 
terms and transcend the powers of the instrument to 
which it owes its existence." 

As the will of the Crown spoke through the charter, so now 
the will of the sovereign, the people, speak through these con- 
stitutions. To this source we trace the formal growth only of 
these instruments ; their democratic spirit and contents must be 
found in other sources. .Thus early in American history were 
corporations and commerce found advancing hand in hand. 

After the treaty of Paris, before the early states began to 
erect themselves from states under the confederation, to states 
under the Constitution, commerce was a prominent subject, 
engaging the earnest thought of the fathers. Discussions con- 
cerning it, first disclosed the inherent weakness of the confeder- 
ation to successfully grapple with its problems. The first Con- 
gress had commissioned Jefferson, Adams and Jay to negotiate 
treaties with certain continental powers to secure a fair exchange 
of trade. In this they but partially succeeded. Foster in his 
"Century of American Diplomacy", says, that Jefferson and his 
associate commissioners were told in Paris it was useless to 
make agreements with the United States which the latter had no 
power to enforce. 

Adams reported from Holland to Jay, before entering upon 
his duties in London, that American credit was dead ; and from 
that capital he wrote, "We shall never have a satisfactory ar- 



ADDRESS BY SMITH W. BENNETT. 151 

rangement with this countrx until Congress shall be made by 
the states supreme in matters of foreign commerce." This was 
"the voice of one crying in the wilderness," prophesying the 
necessity of the commerce clause of the Constitution. Between 
the states themselves, commercial relations were more strained 
than between the general government and foreign powers. 
Massachusetts imposed a heavy duty on British commerce : 
while Connecticut threw open its ports to British ships, and 
placed an impost duty on goods from Massachusetts. The 
states were engaged in legislative warfare, very similar, I hope 
to show, to that in which they are now engaged. Although the 
interests of the state, from a commercial standpoint, were mani- 
fold, in the making of the state constitutions they were nearly, 
if not entirely abandoned. Little thought, if any, was bestowed 
upon the relation that constitutions might bear to commerce, at 
least, so far, as it was within and not inter-state. Other subjects 
dominated the popular mind. A rapid transformation in the 
people from subject to sovereign, filled the fundamental law in 
each state with bills of rights, Hmitation upon governmental 
power, and frequent assertions of the principles of Magna 
Charta. It would have been unwise to have been otherwise. 
Great national crises always leave their impressions on legis- 
lation. As the states advance from agrarion settlements to 
commercial and manufacturing centers, we would expect marked 
changes in the laws governing each diverse civilization. They 
are wise who in building constitutions, define limitations therein 
with reference to the growth and enlarged powers of the people 
governed. 

CORPORATIONS UNDER THE CONSTITUTION. 

At an early day the English courts and ParHament did not 
classify under the head of corporations, any such engaged in 
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private business. They differentiated between joint stock com- 
panies and corporations, and made the distinction between the 
two forms to be dependent upon whether the object to be car- 
ried out, was of a public or private nature. Joint stock com- 
panies were permitted to be organized to manufacture some 
species of article, to conduct some branch of trade or commerce, 
the business of banking or insurance, or in general to do what- 
ever work of a private nature any individual could do ; but when 
the object was to execute a public undertaking, such as a canal, 
harbor, or other work of importance, the company was called a 
public company, and a special act of Parliament, or a grant 
from the King, was required to establish it and regulate its 
proceedings. This distinction is one never accepted in the 
State of Ohio, nor in the states generally. 

With the adoption of the English Common Law, and in part 
the customs and usages of that country into American juris- 
prudence, there seemed to be no demand for the general adop- 
tion of this English distinction. 

Approaching to a later period, the Revolutionary fathers 
and builders of the Constitution, having the light of precedents 
before them, viewed more with disfavor than favor, the granting 
of any charter, by which any of the powers of government, in 
ever so small degree, were conferred upon individuals. The 
question was viewed with distrust. No proposition was submit- 
ted to the states to yield to the general government the right to 
grant corporate charters to any form of association, either ex- 
clusively, or to be exercised in equal authority with the states ; 
and it is safe to say that had such question been submitted, it 
would have defeated the adoption of the Constitution. 

Mr. Pinkney says : 

"It is an historical fact of great importance that amend- 
ments to the Constitution were actually proposed, in 
order to guard against commercial monopolies." 
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Lawyers agree that congress possesses the power of incor- 
porating companies, but that it can only be' claimed under the 
Hamiltonian doctrine, that of impHed powers, and not other- 
wise. 

The first Congress created and incorporated a bank, being 
the Act of February 5, 1791. This power was never seriously 
questioned until 1819, when the case of McCulloch vs. Mary- 
land, 4 Wheaton, 402, was decided. In that remarkable opinion, 
the court distinguishes express and- incidental powers of con- 
gress ; the ends of government as outHned in the Constitution, 
from the means essential to the end. On this subject Justice 
Marshall said : 

''But that instrument does not profess to enumerate the 
means by which the powers of Congress may be executed ; 
nor does it prohibit the creation of corporations, if the 
existence of such a being be essential to the beneficial 
exercise of those powers.'' 

But this power of Congress is limited by the necessity for 
corporations to carry out some express grant made in the Con- 
stitution, and could not be extended, in the absence of a con- 
stitutional amendment, to such corporations as are not neces- 
sary or referable to some such enumerated power. 

In view of the chaotic condition, and lack of uniformity now 
existing between the incorporation laws of the various states, 1 
am one of those who would contend, that the grant of this power 
to the general government should be express, and not to depend 
simply upon constitutional construction. 

The fathers undoubtedly saw that the day would come, 
when commerce would be one of the principal ends for which 
companies would become incorporated. Congress was ex- 
pressly delegated the right, as between the states, to control 
commerce. The states possess the right to incorporate for com- 
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mercial purposes. They also have and possess the right to 
control their corporate creatures. Who cannot forsee, at no 
very distant day, the conflict between state and federal au- 
thority; the one in controlling its creatures, the other in con- 
trolling the business in which the creature is engaged. But we 
pass from the consideration of future evils to present ones. 

After our national existence was assured, the different 
states, subject to self-imposed limitations contained in their 
fundamental law, began to create corporations in a haphazard, 
indifferent sort of way, for various purposes. The listless indif- 
ference of legislators, lawyers and the people generally, in per- 
mitting the parceling out to these artificial beings of govern- 
mental powers, without the retention of full control, was des- 
tined, sooner or later, to cause a shock to the states, which was 
to be helpful in prescribing limitations for future grants, while 
not disturbing those already vested. It came in the decision of 
the Dartmouth College case ; and when the sanctity of the con- 
tract feature of a charter was thus passed upon, the states 
seemed to awaken to the fact that they had let loose creatures 
endowed with such powers, that they could turn and successfully 
defy their creator. 

When the Constitution of 1802 was adopted in Ohio, the 
question of the formation of corporations occupied no very 
prominent part in the discussions. That convention had no 
idea that corporations would ever be formed for any other than 
quasi public purposes. • 

It mentioned the subject in but one section,, being Section 
27, of Article VIII. 

"That every association of persons, when regularly formed, 
within this state, and having given themselves a name, 
may, on application to the Legislature, be entitled to 
receive letters of incorporation, to enable them to hold 
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estates, real and personal, for the support of their schools, 
academies, colleges, universities, and for other purposes." 

That Constitution, making no provision for the creation of 
corporations by general laws, each one became the subject of a 
special legislative grant, therein following the English precedent. 

While few were created, as compared with the number 
formed under the Constitution of 1851, yet, if the annual vol- 
umes of session laws for those early years be examined, it will 
be a surprise to find so large space occupied by special acts, in- 
corporating canal and turnpike companies, banks, academies, 
churches and literary societies. Ohio's advance along the lines 
of trade and commerce can be traced in these early acts. The 
opening of roads to the lake, that the grain might be moved ; 
highways to the river towns to find trading facilities for that 
portion of the state ; and the formation of the canals, after the 
act of 1825, were the largest enterprises in which the people had 
engaged. Between 1802 and 1852 the number of corporations 
formed averaged about fifty-five per year. With Hmited capital, 
they had correspondingly limited influence. None having been 
formed for distinctly commercial pursuits during that period. 
Clamor for a constitutional convention was being made, pos- 
sibly ten years in advance of its actual session, and it is safe to 
say that the call for the convention of 1851 was demanded, more 
for the correction of the evils arising from special legislation, 
both in regard to municipal and prfvate corporations, and to 
provide for a uniform system of taxation, than to consider any 
other subjects. Other reasons were important, but these two 
seemed to outweigh all others. 

When the convention had proceeded for some time, it be- 
came evident that the subject of corporations could not be 
abbreviated as it had been under the old constitution, and a 
separate article was formulated with seven sections to properly 
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classify it. This was known as Article XIII. As the discussion 
of the subject advanced, there appeared a marked opposition to 
leaving it in the power of the Legislature to fashion by special 
legislation any form of corporation. Demands for uniformity 
in formation led to the conclusion that there could be no uni- 
formity while special acts were permitted. The leaders of the 
convention agreed upon the substitution of a general grant of 
power, under which all corporations were to be organized. In 
placing limitations upon the general power is where the debate 
waxed the warmest. The most active participants in it were 
Ranney, Hitchcock, Stanberry and Reemelin. 

The section as originally presented by the standing com- 
mittee on corporations was as follows : 

"Dues from corporations shall be secured by such indi- 
vidual liability of the corporators and other means as 
may be prescribed by law; provided the liability of each 
corporator or shareholder, shall never he less than the 
amount of stock in any corporation by him or her subscribed.'* 

Ranney in presenting his views adhered to the English idea 
of individual liability to the full extent of a partner, only abating 
this extreme in the particular instance of corporations engaged 
in quasi public purposes, in which case their liability was to be 
measured by the stock subscribed. 

The amendment proposed by Judge Ranney to the section 
as reported by the committee, was as follows : 

"Together with a further sum of equal amount; and pro- 
vided further, that in all corporations intended to secure 
pecuniary profits to the stockholders, except corporations 
erected to construct public improvements, the stockholders 
shall be individually liable for all the debts and liabilities of 
any such corporation. 
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Mr. Ranney, in support of his amendment said : 

"If this unrestricted power to create them (corporations) 
in batches was not accompanied with the most stringent 
and well considered provisions for their regulation and 
management, he greatly feared that they would usurp 
every branch of trade and business, intrude themselves 
into every nook and corner of the state, override all 
private enterprise, and become as troublesome as the lice 
of Egypt. With some misgivings he had reconciled him- 
self to these sections and had voted for them to get rid of 
the monopoly character of special acts, to enable all who 
choose to form companies and enter into competition, 
and not to confirm the benefit of corporate franchises to 
a few favored individuals. But when he gave so much 
power for good or evil to the General Assembly, he want- 
ed some stronger guarantees against its abuse than are 
found in the balance of this report.'' 
"To ' their creation for proper purposes he had no ob- 
jection, but he would confess that he looked upon their 
introduction into all the departments of ordinary busi- 
ness, as calculated to depress private enterprise, and 
break down men of small capital who undertake to com- 
pete with them. Thus destroying the private independ- 
ence of our mechanics and business men, and compelling 
them to find employment under the overshadowing power 
and influence of associated wealth. The extent to which 
they had been created heretofore was astonishing, and he 
feared that they would be created with still greater facility 
hereafter. Even taverns, he had just learned, in some of 
the cities were sailing under charters. He was aware 
that the doctors who assisted in bringing us into the 
world, and the sexton who disposed of our remains at the 
end of life, were incorporated, and that we were com- 
pelled to deal with corporations almost every day of our 
existence, but he was not before aware that we drank 
incorporated liquor without individual responsibility for its 
effects. This great and increasing tendency to engulf 
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every branch of business in the vortex of corporations 
must be met with prompt and energetic guarantees 
against their frauds, or they would be converted into the 
worst of all nuisances/' 

Two great principles, he said, were at issue; the right of 
repeal and individual liabiHty. He stood for both. 

Stanberry said the limitation of, liability to double the stock 
< ubscribed, was a new principle not adopted in a constitution of 
any state of the Union. Of all the arguments presented, none 
exceeded in true merit, that of Peter Hitchcock. Being then a 
man advanced in years (70) and having served twenty-eight 
years upon the Supreme Court of the State, his position in the 
convention was a commanding one. In the course of his re- 
marks upon this section, he traced the history of the principle of 
stockholders' individual liability, back to what he claimed was 
its sourse, to the year 1837, where it arose from the intense op- 
position of the Democratic party to the organization of banks. 
Speaking against the extreme position advanced, but to assure 
the convention that he had favored individual liability in certain 
corporations, he reminded them that at the sessions of the Gen- 
eral Assembly in 1810-1811, he proposed the insertion of a per- 
sonal liability clause in the charter of The Bank of Muskingum. 
Yet, he thought that banking, railroad and other corporations 
could not be successful under individual Hability. Mr. Dorsey, 
the member from Miami, with true prophetic instinct, said, that 
to insert such a clause in the constitution would "lace the state 
in a straight jacket" and stifle its enterprises. Reemelin, of 
Hamilton, said it would be shown that "individual liability did 
not insure individual payability", a remark which has not failed 
in its prophecy. 

These few extracts from the debates are given to show the 
general drift of sentiment at that time upon this question. It 
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did not as finally passed, meet the requirements of the ex- 
tremists on either side ; but it served to pass the preceding sec- 
tion of the same article, providing for the organization of cor- 
porations under general laws. The imposition of the double 
liability was considered as an antidote against the ills arising 
from the numerous corporations sure to follow. 

FOLLOWED IN BUT FEW STATES. 

If the double liability feature had been generally adopted in 
all states of the Union, the result would surely have been to have 
established a higher standard of corporate honesty, and many of 
the evils incident to over-capitalization would have been ef- 
fectually checked. 

The fact that there has been no uniform adoption of this 
feature, nor of any substitute therefor in any sense akin to it, 
has served, first to destroy its efficiency within the states of its 
adoption ; and second, to drive from the states adopting such 
liability, corporations already created, and capital not incorpor- 
ated, to such states as offer inducements of no personal lia- 
bility. 

A partial review of the constitutional provisions in regard 
thereto may be in point. By the Constitution of California, In- 
diana, Montana, North Carolina, and South Carolina, it is pro- 
vided that "D\ies from corporations shall be secured by such 
ijidividital liability of the corporators, and other means, as may be 
prescribed by law." 

In these cases such provision has been usually followed 
with others containing directions to the Legislature, such as 
"All general laws and special acts passed pursuant to this sec- 
tion, shall make provisions therein for fixing the personal lia- 
bility of stockholders under proper limitations." 

The marked distinction between such provision and that 
contained in our Constitution is, that under such a clause the 
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entire matter is left to the Legislature to determine what the 
personal liability shall be, while in Ohio the Legislature cannot 
establish any less than the double liability. (22 O. S., 411.) 

Other constitutional provisions designed to attract incor- 
porated capital into the states adopting them, declare a liability 
tp the amount of shares subscrib d for or held, and no more, arc 
found in Alabama, Missouri, Nevada, Nebraska, Oregon, West 
Virginia, Delaware, New Jersey, Idaho, and Minnesota. All of 
the foregoing contain substantially the provision that "Dues 
from private corporations shall be secured by such mean^ as 
may be prescribed by law, but in rw case shall any stockholder be 
individually liable otherwise than for th<e unpaid stock owned by 
him or Iter.'' 

I have taken the liberty to quote the following resume from 
a brief of Wm. M. Ampt, recently filed in the Supreme Court : 

"Ohio is the only state imposing the double liability on 
stockholders. One state imposes liability for all debts. 
Twenty-seven states impose liability to the extent of un- 
paid stock only. Seven states, including the District of 
Columbia, to the extent of the stock. Nine states im- 
pose no liability at all, except to the extent of the assets, 
and in three states the charter may limit or entirely 
exempt the stockholders from any liability." 

REPEAL OF SECTION 3, ARTICLE XIII, OHIO CONSTITUTION 

CONSIDERED. 

Believing thr.t this section of our Constitution has not serv- 
ed the high purpose intended to be achieved by it, by those who 
argued in the Constitutional Convention for it ; but that on the 
contrary its presence in the organic law has been a positive 
detriment to the financial interests of the state and of its citizens, 
I here suggest that it is time to seriously consider its abrogation 
bv a constitutional amendment. 
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It was Stated in the convention of 1851 that the double lia- 
bility was not proposed to subserve the interests of corporations, 
but that of communities. (Debates, p. 344.) It has most sig- 
nally failed to subserve any interest of any com.munity in Ohio. 

(1) It has driven from Ohio, corporate capital within the 
past fourteen months, conservatively estimated at $160,000,000. 
This has re-incorporated under the more liberal jaws of other 
states, principally New Jersey, Delaware, and West Virginia. 
No statistics are preserved by any of the state departments from 
which authenticated data in this regard can be compiled, and 
there c?n only be an estimate placed upon the same by examin- 
ing the statements of the foreign corporations which qualify to 
do business in Ohio, as required by Sections 148c and 148d of 
the Revised Statutes. Under these acts, foreign corporations 
among other things are required to make sworn statements of 
the amount of their capital invested or represented by plants in 
Ohio. From these statements, only a fractional amount of in- 
corporated capital thus going out of the state, can be ascertain- 
ed. As there are many exceptions included in the statutes by 
which certain classes of corporations are exempted from the 
operation of the same, and also by reason of the fact that a large 
number of corporations have failed to so quality under such acts, 
the statistics thus obtained cannot be said to represent one-half 
of the capital thus affected. 

This one reason should be examined somewhat in detail. 
It is seriously mooted by some, whether or not this is more than 
a fancied injury to the interests of the state and its citizens. 
Some have asked, what does the State of Ohio lose except the 
capitalization fee that is paid to the state in which the company 
incorporates ? 

(a) In the case of an Ohio corporation incorporating abroad, 
we lose the corporation. 
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(b) In case of it having combined with other associations 
and incorporations, we lose the opportunity of having the 
new combination incorporate in Ohio. 

(c) We lose the incorporation fee of one-tenth, of one per 
cent. 

(d) In a sense we encourage the creation of aliens who are 
rapidly acquiring our manufacturing and compiercial in- 
terests. 

(e) We are overrun by these artificial creatures, which owe 
their allegience to other states and are primarily subject 
to foreign laws. 

As corporations under the holdings of all our courts, are 
deemed citizens in all that the Constitution means; and as the 
citizenship of a corporation is fixed in the state of its incorpor- 
ation, it follows, that while, possibly, doing the greater part of 
our commerce and manufacturing, yet they are foreigners to our 
laws. 

(2) It should be repealed because it has failed in actual 
practice in accomplishing the first purpose of its enactment, viz : 
in securing a better rating for the stock of Ohio corporations^ 
and additional security for their creditors. 

This has arisen, because in actual business operations, it is 
not considered an element of security to know that the double 
liability attaches to the stock. Credit is given to a corporation 
most largely by reason of its management, the character of the 
business in which it is engaged, and the personnel of its 
officiary. It destroys the value of the stock, because the stat- 
utes which impose an individual liability upon the shareholder 
for the debts, does not permit such liability to die with the share- 
holder, and may be enforced against his estate in the hands of 
his personal representatives. (109 U. S., 371 ; 121 U. S., 27.) 
An investor wants to know when he leaves an estate in corporate 
stocks, that it is of such a character it may not bankrupt his 
family years after his death. 
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(3) It is made possible to contract against the liability pre- 
scribed by.the Constitution. This is daily being accomplished in 
Ohio by inserting in the mortgages and bonds, issued by the cor- 
poration, a clause waiving recourse to the personal liability for the 
satisfaction of the same, or any part thereof. Whenever noth- 
ing further than a question of private right is involved, a person 
interested in the enforcement of that right may undoubtedly 
waive it. This general rule holds good in regard to consti- 
tutions, as well as to statutes. A party, says Sedgwick, may 
waive a constitutional, as well as a statutory, provision made 
for his benefit. 

Thompson on Corporations, Vol. 3, Section 3008. 
No corporator being willing to assume a greater liability, 
when he can contract against it, it is safe to say, that in issuing 
obligations of any amount, he will insist on the waiver clause, or 
incorportte under the laws of some state where no personal 
liability attaches. 

(4) This personal liability gives to the non-liability foreign 
corporation engaged in business in our state, an unfair advan- 
tage over domestic corporations. I sought to present to our 
Supreme Court this view in a recent case, contending that when 
the foreign corporation entered our- state for purposes of busi- 
ness, it assumed, as to Ohio creditors, the double liability pro- 
vision. This, upon the theory, that Section 3 of Article XIII of 
the Constitution, was self executing, as held in Groves vs. 
Slaughter, 15 Pet. (U. S.), 449; and in Willi^ vs. Nabon, 48 
Minn., 140. 

There is no statute in Ohio, saying, that the double liability 
is assumed as to Ohio creditors, by a foreign corporation when 
coming within its borders, and the Legislature not having 
spoken, the court. held the constitutional clause was not self- 
executing and therefore was not extended to foreign corpor- 
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ations. To this we accede. But the unfair advantage attained 

by the creatures of other states over our own, within our own 

borders, leads us to think that without legfislation on the subject, 

a foreign charter is more effective within our state than our own 

* 
constitution. 

(t5) Other states, patterning our constitutional provision, 
having seen their mistake, and the effect it had on their corpor- 
ate investments, have repealed the same and adopted ar more 
liberal rule. In the Missouri Constitution in 1865, the follow- 
ing clause was incorporated as Section 6 of Article VIII : 

"Dues from private corporations shall be secured by such 
means as may be prescribed by law ; but in all cases each 
stockholder shall be individually liable, over and above 
the stock by him or her owned, and any amount unpaid 
thereon, in a further sum at least equal in amount to such 
stock.'* 

This clause was abolished by a constitutional amendment in 
1870, which made stockholders only liable to the extent of their 
unpaid stock, and when that was paid up creditors had no fur- 
ther remedy against them. 

Shincker vs. Riddings, 65 Mo., 208. 
Gauson vs. Ruck, 68 Mo., 545. 

(6) The City of Columbus is now considering the raising of 
one-half million dollars, with which to induce manufacturing en- 
terprises to locate in her midst. Why not proceed by securing 
the repeal of this section, and thus encourage the formation of 
corporations which would naturally locate their plants where in- 
corporated? This has not become a question so much of in- 
ducing other capital to locate in Ohio, as it is to retain that 
which is naturally our own. The National Steel Company has 
a number of plants in Ohio, one of which is located on the 
southern extremitv of Columbus ; after thev were taken into 
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The United States Steel Company, they represented about fifty- 
nine million dollars in capitalization. The working of these 
plants are now subject to the caprice of three directors, all non- 
residents of this state. They are permitted by their charter to 
reside in three different corners of the earth, and need never 
hold a directors' meeting in the state of their incorporation, viz., 
New Jersey. How are they interested in the city of Columbus 
or the State of Ohio? Not at all, directly. If, in case of over- 
production, they think it necessary to close a portion of the 
plants engaged in that vast combine, there is nothing in their 
charter to keep them from closing the one located there. Self 
interest is the only reason that will be given for operating it. 
Only an over-weighing necessity, such as the demands of com- 
merce or manufacturing, or the more favorable location of one 
plant as distinguished from others, will serve as motives to keep 
an industry going which is controlled by a charter of a foreign 
state and managed by men non-residents of the commonwealth 
in which the plant is located. It might be reduced to a com- 
mercial axion, thus: giving two plants, otherwise equal under 
the same management, not in competition with each other, one 
located where favorable rates of transportation by water and rail 
can be obtained, and the other in an inland city dependent upon 
rail alone for transportation, that plant will be first closed which 
is farthest from competing transportation lines. 

The evil which will be accented more in the future, is, the 
itnzvisdom of foreign charters and foreign directorates for domestic 
manufacturing corporations. 

We have considered a very few of the reason* that might be 
advanced for the repeal of Section 3 of Article XIII, but it must 
not be overlooked that in avoiding Scylla we may fall into 
Charybdis. 
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So long as the forty-five states of the Union are engaged in 
corporation making, under diverse systems of laws, so long 
there will be lack of uniformity in their formation, powers, and 
liabilities incident to share ownership. If New Jersey, Dela- 
ware, and West Virginia, most notably, have descended so low 
in the plane of liability, and have in so many ways passed over 
to their corporations the functions of government, must we, as a 
State, also do the same? Should we destroy present restraints 
now in our Constitution and Statute Law, and meet the low 
standard of these states, what is to keep them from still de- 
scending lower, and by the granting of further privileges and 
exemptions offer superior attractions to corporate capital? It 
truly seems that the only competition left in existence will be the 
competition between states for corporations. 

If there can be said to be a national public policy upon this 
question of personal liability of shareholders in corporations, it 
is best evidenced by the federal statutes fixing the liability of 
shareholders in National Banks ; Section 5151, Revised Statutes 
of the United States, provides, that such shareholders are in- 
dividually responsible to the extent of the amount of their stock, 
at par value, in addition to the amount invested therein. 

DISCR'tMlNATING LEGISLATION. 

It has been suggested that we, as well as all states, have the 
remedy in our own hands, to keep from our state, foreign cor- 
porations whose presence seem detrimental to our best interests, 
and destructive of domestic concerns. I admit this, as a legal 
proposition, so far as it does not impose a prohibition upon the 
transportation into Ohio of the products of other states, but 
deny it as an efficient remedy. The power is not denied, that 
a state may discriminate between its domestic corporations, and 
the corporations of other states, desirious of transacting busi- 
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ness within its territorial jurisdiction. The exercise of such 
right of discrimination is not repugnant to the Federal Consti- 
tution as a discrimination between citizens of the several states, 
if the foreign corporation is not engaged in purely interstate 
commerce. (13 Peters, 586; Paul v. Virginia, 8 Wall., 187; 10 
Wall., 410.) 

A review of the later cases establishes that this right exists 
within the states, but subordinate to the federal laws and Con- 
stitution. 

A franchise tax is authorized against foreign corporations;, 
and the sum now demanded, as the capitalization fee of one- 
tenth of one per cent, on the authorized capital stock of the 
corporation, represented by property invested or business done 
within our state, may be changed to ten times that amount, so 
far as any constitutional objection is concerned; but it was fixed 
at that amount because that is the same sum charged domestic 
corporations. So then, it may be agreed that our state may ex- 
clude a foreign corporation not engaged in interstate commerce, 
from the privilege of transacting business within Ohio; it may 
restrict its business to particular localities ; it may exact security 
by requiring deposits, or otherwise, for the performance of its 
contracts with our citizens, and impose such taxation as is 
warranted by our Constitution. (8 Wall., 18.) 

But what of the policy of excluding foreign corporations? 
If the fault lies in our Constitution, to evade which Ohio capital 
incorporates abroad, it will not help the condition of capital here, 
by forbidding foreign corporations to do business here. We 
must correct the evil at home, or our corporations will either go 
elsewhere, refuse to incorporate here, or insist on a waiver of 
individual liability on the part of all its creditors. 

In spite of the evils arising from it, appeal is being made to 
this form of legislation against foreign corporations. Discrim- 
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ination within constitutional limitations, seems to be the legis- 
lative panacea, to equalize domestic and foreign corporations ; 
and this has thrown us, as heretofore suggested, into a legis- 
lative warfare. 

"tramp" corporations. 

One method of staying individuals of the domestic state 
from forming a corporation under the laws of a foreign state, 
without the intention of carrying on any business in such state, 
but with the purpose of carrying on business in the state of their 
own residence, has been for the courts to hold the directors 
and officers liable for their undertaking as partnerSj and divest 
them of all the immunities incident to a corporation. The cases 
sustaining this view, announced by eminent courts, are legion; 
and now since recourse has been had to this method of escaping 
mdividual liability, the doctrine is being repeatedly asserted, even 
in the absence of special statutory authority therefor, but as ex- 
pressive of a public policy of the domestic state. 

Judge Thompson in his admirable work on Corporations 
thus puts the proposition : (Vol. 6, Section 789o.) 

''When it is considered that a corporation is, for the pur- 
poses of federal jurisdiction, conclusively presumed to be 
a "citizen" of the state under whose laws it is created, will 
the citizens of one state be permitted, by becoming thus 
incorp rated under the laws of another state, to defraud 
the courts of their own state out of their rightful jurisdic- 
tion over controversies between them and other citifeens 
of their own state, when the amount in controversy ex- 
ceeds two thousand dollars? These questions, to the 
mind of the writer, answer themselves. The conclusion 
is that the 'Tramp Corporation' should not be judicially 
recognized, but that its members should be held liable 
upon their contracts as parhiers, and upon their torts as 
joint tortfeasors y v 
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Another writer of eminence in an article found in the Amer- 
ican Law Review, Vol. 85, page 352, says : 

"Why should one set of citizens because of their love and 
loyalty to home be taxed or otherwise more harshly treat- 
ed than their next-door neighbors who are willing for 
some supposed advantage, to sail under a foreign flag? 
If a Massachusetts man wants to do business in Massa- 
chusetts, vyhy not do so under the laws of Massachusetts? 
If he prefers the. laws of i^ew Jersey, why not go to New 
Jersev and stay there? Otherwise, of what use it is to 
pass laws in Massachusetts? // the laws are harsh they 
should he changed. Harsh or unjust laws generally result in 
injury to the state that passes them, and are likely to be the 
sooner repealed if there is no way of escaping them.'' 

The State of Ohio is rapidly becoming the center of 
"Tramp" corporations, meaning those, organized by its own 
citizens in a foreign state for the purpose of doing business here, 
but freed from the liability of a domestic corporation. The policy 
of permitting such a course is set over against the possible evils 
resulting from forbidding it. 

If the terms of citizenship of an artificial person in Ohio are 
too burdensome to be borne, and may thus be avoided, why 
cannot the burdens of a natural person likewise be avoided, with- 
out any actual change of domicile ? 

The Supreme Court of this state has approached this ques- 
tion, but has never been called upon to directly decide it. It 
may be that in seeking to avoid the liability of a stockholder, it 
will be found they have been held to the liability of a partner. 
The question has assumed such proportion that there no longer 
exists any doubt, but that at the opening of the next session ot 
the Legislature, a bill will be introduced, which will forbid for- 
eign corporations doing business in Ohio except subject to the 
same liabilities, restrictions and limitation imposed on domestic 
corporations. 
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NATIONAL CORPORATIONS. 

After full consideration of the evils resulting from the 
creation of corporations of so many diverse forms and under dif- 
fering laws ; and also of the possible remedies to provide against 
the injuries inflicted upon the interests of other states there- 
by, I am of the opinion that no remedy seems sufficiently 
adequate to arrest the evils, other than that of recourse to 
national corporations by constitutional amendment. 

Industrial centralization is rapidly becoming an accom- 
plished fact. This condition has been made possible by state 
and not by Federal legislation. These forms of capitahstic en- 
terprise have passed beyond state limitations, and no authority, 
within state control, seems competent to cope with threatening 
conditions. Is it unwise to insist that industrial centralization 
must be controlled by political centralization such as may be 
safely reposed in the federal government ? 



MEMORIAL ON THE DEATH OF JAMES W. McEL- 

HINEY. 

J.ames W. McElhiney, a member of this bar, was born in 
Morgan County, October 9, 1848, and was a life-long resident of 
the county of his birth. He was a law student in the office of 
Messrs. Crew & Ivers, and was admitted to the bar in 1881. He 
at once located in McConnelsville for the practice of his pro- 
fession, and continued in active and successful practice until 
about February 1, 1900, when the illness which terminated in 
his death October 5, 1900, compelled him to desist. 

In 1884, he was elected Mayor of McConnelsville, and re- 
elected in 1886, and at the time of his death was a member of 
the McConnelsville School Board. In the discharge of his offi- 
cial duties he evidenced the same scrupulous care and integrity 
that characterized his whole life. 

He was married December 11, 1883, to Mattie Weber, who 
died January 16, 1887. As a lawyer James W. McElhiney was 
the embodiment of integrity. He was painstaking, industrious, 
studious and active. In his relations with his fellow members 
of the bar, he was always genial, courteous and considerate; 
and it is perhaps only justice to his memory to say that among 
his brother practitioners he will be missed as perhaps no other 
member would. 

As a citizen he was always alive to the best interests of the 
community in which he lived, aiming to do that which he cer- 
tainly believed would best subserve the true welfare of all. He 
loved good morals, truth, right and justice, and did that which 
he believed to be right, faithfully and fearlessly. 

In token of our appreciation of his sterling qualities as a 

lawyer and a citizen, and as voicing to some extent the sense of 
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personal loss, this bar feels in his death, we ask that this me- 
morial may be entered upon the journal of the Common Pleas 
Court, and that a certified copy be furnished his sister and 

brothers. 

E. M. Kennedy, 

J. A. IVERS, 

George W. Barry, 

Committee. 



TRIBUTE TO THE LATE JUDGE DELOS W. 

CANFIELD. 

Hon. Delos Wilford Canfield was born at Chardon, Geauga 
County, Ohio, September 21, 1828, and continued to reside there 
until his death, which occurred December 29, 1900. He was of 
New England stock. His youth and early manhood were passed 
upon the farm, of which he was left in charge at the age of four- 
teen by the death of his father, and he never lost his love for 
farming pursuits. 

His early education was obtained in the schools of his na- 
tive town. Later he attended the Cleveland Union Law School, 
from which he graduated in July, 1858. He was admitted to the 
bar the same year. 

From the date of his admission to the bar he practiced his 
profession assiduously and successfully, taking high rank, until 
the death of his cousin, Judge Milton C. Canfield, in the year 
1875, left a vacancy on the Common Pleas Bench, which he was 
chosen to fill. With the exception of one term he served con- 
tinuously upon the bench from that appointment until his death. 
He literally "died in the harness,*' at the ripe age of seventv- 
two years. 

During his career at the bar he was associated as a partner 
with John French, Judge M. C. Canfield, Judge H. K. Smith, 
and Hon. L N. Hathaway. 

He served his county four years as prosecuting attorney, 
and was also a member of the General Assembly of Ohio. 

As a lawyer, as a judge, and as a legislator. Judge Canfield 

discharged every duty with ability and conscientious fidelity. 

He v/as especially noted for his genialty, and consideration for 
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• 

the feelings of all with whom he came in contact. Always main- 
taining the dignity of his position he never manifested impa- 
tience or irritation. In the discharge of his judicial duties he 
seemed anxious to do what appeared to him to be wise, just and 
equitable ; to follow the spirit rather than the letter of the law* 
This trait appeared especially in cases of divorce, alimony and 
the custody of children. 

He was kind and obliging almost to a fault. He made no 
enemies. His memory will long be cherished by all who knew 
him. 



TRIBUTE TO THE LATE JUDGE JOHN K. ROHN. 

READ BY GEORGE E. SCHROTH. 

If ever there was an exemplification of the old saying that 
"in the midst of life we are in death/' it has never been more forci- 
bly felt than in the death of Judge Rohn three weeks ago. With 
his usual enthusiasm for the proceedings of this body, he was here 
but a year ago in the pride and promise and vigor of early man- 
hood. He had not yet reached that time in life when the intel- 
lectual powers are ripe and mature, and yet his career has been 
an exceptionable one. 

He was born in Seneca county in April, 1860 ; he graduated 
from Heidelberg College in 1880; and in the fall of 1883 he was 
admitted to the bar of this state. During the period of his prac- 
tice he tried and won quite a number of important cases before 
the Supreme Court of this State, and the Federal Courts of the 
Northern D':trict of Ohio. His merits as a lawyer were so well 
appreciated by those who knew him, that in the summer of 1896 
he was nominated as a candidate for the Circuit Court in the 
Third District, and in September of that- year he was appointed 
by Governor Bushnell to fill a part of the unexpired term of 
Judge Seney upon that bench, which position he filled with 
credit. 

This is a short history of his laudable life as a lawyer. He 
was not of that class which makes extravagant pretensions, nor 
did he ever attempt to be known as a brilliant lawyer. He found 
it vastly better to be useful, safe and reliable. His conclusions 
were not born of fancy and inspiration. They were the offspring 
of reason and logic. In his practice he was the very soul of in- 
tegrity. His word was a promise, and his promise was a l^ond* 
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It was for these qualities that he was held in such high esteem. 
There is no death among the members of our bar at home 
that has produced a deeper sorrow than this of John K. Rohn. 
**He was my friend, faithful and true to me," and it is with pro- 
found regret for his untimely death, that I bring this poor tribute 
to his memory. 



MEMORIAL OX THE LATE HON. ISAAC N. HATHA- 
WAY. 

PREPARED BY C. VV. OSBORNE. 

Again the grim messenger has invaded our ranks and we 
are powerless to stay his approach. The dread mandate has 
gone forth to strike from the rolls of the living the name of one 
who has endeared himself to us by ties of friendship and broth- 
erlv love, and we can onlv bow submissive to the will of the 
Almighty. To-day we devote a few moments of our session 
to a brief sketch of the life of the departed. 

Isaac N. Hathaway was born June 8, 1827, at Hambden, 
Geauga County, but a few miles from where his business life 
was spent, and he died at Chardon, January 30, 1901. 

His education was obtained in the common schools and at 
the Western Reserve Academy, at Kirtland, Ohio. 

Before he became of age his father was elected Sheriff of 
Geauga County and he served as his father's deputy. While 
serving as deputy sheriflf his attention was turned to the study 
of law, and, at the close of his father's term of office, he entered 
the office of Phelps & Riddle, then a prominent law firm of 
Chardon. 

He completed his studies and was admitted to the bar in 
18r)4, and immediately entered upon the practice of law at Char- 
don, where he continued in active practice for nearly half a cen- 
tury. 

He rose rapidly in the profession and soon became one of 
the leading lawyers in Northeastern Ohio. 

He served as Prosecuting Attorney of Geauga County from 

1858 to X^Q^'l witli marked abilitv and success. 
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Mr. Hathaway owed much of his success as an advocate to 
the thorough preparation that he bestowed upon each case be- 
fore he entered upon its trial. No item of evidence was so trivial 
as to escape his attention, and the most complicated accounts 
were so thoroughly mastered by him that he could demonstrate 
to a penny the exact condition of the same. The late Judge 
Canfield once said to him, "Brother Hathaway, if his Satanic 
Majesty was to be figured out of Hades itself, you are the only 
ma.n that could do it." 

He practiced law from a love of the profession, and some 
of his most notable efforts were bestowed upon poor clients 
who had no means with which to pay an attorney, and were 
freely given without hope of fee or reward. 

For fourteen years it was my good fortune to be associated 
as a partner in the practice of law with Mr. Hathaway, and on 
terms of intimacy second only to the more intimate relation of 
husband and wife. 

During the entire time I never knew Mr. Hathaway to seek 
to gain advantage by any of the little tricks that attorneys are 
popularly credited with, or do a single act that did not accord 
with the strictest rectitude of life. He was scrupulously, exact 
in all things that pertained to legal ethics, and, to my mind was 
in all things a model lawyer. 

While the law was his chosen profession, he found time to 
give to his political party material aid, and, as a Republican 
orator, was noted throughout his part of the State. 

In 1872, Mr. Hathaway was elected to the State Senate and 
while a member of that body served on the judiciary and other 
committees. 

He served but one term as he felt obliged, owing to the 
condition of his business to decline a renomination. 

In 1880 he was solicited to allow his name to be used as a 
candidate for the lower ho'use. He consented,* and was elected,. 
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and was placed on the judiciary committee, where he proved a 
most valuable member. On his re-election he was chosen 
Speaker pro tem., a position which he filled with marked ability, 
dignity and impartiality. 

His last official position was that of a member of the Board 
of -Trustees of the Girl's Industrial Home, at Delaware, to 
which he was appointed February 15, 1894, by Governor Bush- 
nell, and which he filled with great credit to himself. 

Mr. Hathaway was married January 9, 1854, to Sarah J. 
Hayden, a most estimable lady, with whom he lived an ideal life 
until July 29, 1882, when she was taken from him and he was 
left to tread the way of life alone. She left a daughter, Katie, 
surviving her, but she was married and lived away. However, 
she came home to her father's house a few years ago and was 
with him during his declining years, to supply as well as she 
could the pla.ce of the mother, gone before. 

Mr. Hathaway was a charter member of our Association 
and took a great interest in our annual gatherings, which he en- 
livened by his genial nature and companionable qualities. He 
had a host of friends, both within and without the profession, 
and none knew him intimately but to respect and love him. But 
he has gone from among us. 

He has trod the way to "the undiscovered country from 
whose bourn no traveler returns." We have only left to us the 
memory of a life fraught with sweet recollections and tender 
reminiscences. 

Lt us strive to emulate his many virtues so that when our 
time af departure shall come we, like our deceased brother, may 
accept the inevitable with unfaltering trust, seeking a respite from 
the burden and cares of life. 

''Like one who wraps the drapery of his couch 
About him, and lies down to pleasant dreams." 



^'UNIFORMITY OF LEGISLATION BETWEEN THE 

STATES/.' 

A PAPER BY W. L. PARMENTER, BEFORE OHIO STATE BAR ASSOCIA- 
TION, JULY 10, 1901. 

The subject of ^'Uniformity of Legislation Between the 
States" has been receiving the attention of Commissioners since 
1892. The movement, while almost a strange undertaking in 
Ohio, has been accorded the early, eflFective and cordial sup- 
port of the American Bar Association, the meeting of Com- 
missioners being generally held at the time and place of the 
annual meeting of that Association. It might be appropriate 
and of some interest to briefly note the history of the present 
movement at a national unification of the law, based entirely 
upon the voluntary action of many of the States acting through 
and represented by Commissioners who have met in annual con- 
ferences. These Commissioners all serve without compensa- 
tion and in many instances defray their own expenses. To Mr. 
Albert E. Henschel, of New York, belonsrs the credit of draw- 
ing the first bill to create State Commissioners for that purpose. 
This bill was enacted into a law and in brief created a "Commis- 
sion for the promotion of uniformity of legislation in the United 
States with the duty upon such members to examine the subjects 
of marriage, divorce, insolvency, the form of notarial certificates 
and other subjects and to ascertain the best means of effecting an 
assimilation and uniformity of the laws of the states upon them." 
Pennsylvania and Massachusetts soon followed with similar 
statutes. The first general meeting: was held at Saratoga on 
August 24, 1892, at the session of the American Bar Association. 
At this meeting seven states were represented as follows : New 
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York, Massachusetts, Pennsylvania, Michigan, Delaware, New 
Jersey and Georgia. All of the Commissions were permanent in 
their nature except Pennsylvania. The second meeting was 
held in New York City in November of the same year, the third 
meeting was held in Milwaukee in August, 1893, and representa- 
tives of some twenty states were present ; the fourth occurred at 
Saratoga in August, 1894 — ^the conference of 1895 was held at 
Detroit. 

For the first years of its organization the action of the mem- 
bers of the conference was confined to the recommendation of 
measures of minor importance and upon matters of whose utility 
there could be no possible doubt. This was not because the full 
scope and possible usefulness of the purposes of the organiza- 
tion were not comprehended by the members, but it was deemed 
wise to defer action on or recommendation of measures of rho- 
ment to all the States until a majority of the States and those 
from all sections of the country had selected Commissioners to 
participate in the deliberations. 

It is not to be assumed that the laudable purposes of the 
American Bar Association in its movements toward uniformity 
of legislation were not embarrassed by efiforts of its members^ 
for, from an examination of the report of its committee on this 
subject at the conference of that Association in 1891, we find 
that the point was made that a systematic movement in the 
direction of uniformity might tend to destroy autonomy or at 
least the individuality of the States — that a self-imposed uni- 
formity tends to centralization, and is opposed to the excellent 
principle of local self government. Time has shown that this 
apprehension was unwarranted and that it arose in a great 
measure from a misconception of the real reason for the pro- 
posed reform. As the subject was discussed in the conferences 
and in ths press it rapidly grew in public favor. Thoughtful 
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lawyers, public writers and keen business men saw in the move- 
ment a means of great good and a long-needed relief to the 
professional and business interests. The proceedings and dis- 
cussions of the Commissioners have been preserved and reported 
in printed form. At first little progress was made in the actual 
enactment of the measures proposed by the conferences; the 
local pride of each state in its system of laws prompted the 
members of its legislature in many instances, to object to any 
changes being made therein, for the purposes of conforming 
the same to the laws of a sister state ; the idea of some member 
of a legislature being that the several states should conform their 
laws to the laws of that particular state; in the conferences, 
similar objections were advanced by the members, a common 
remark being, "Why, that is not the law of my State and .the 
Legislature will never consent to change our laws as proposed." 
Notwithstanding these objections and many others, and the 
natural reluctance of the people to disturb a system of laws under 
which they have enjoyed a local satisfactory existence, the at- 
tention bestowed upon the subject by the friends of the move- 
ment resulted in creating such an interest that in 1896 more 
than one-half of the States had then appointed Commissioners. 
It is a matter of some surprise, however, that Ohio, with her 
recognized determination to advance all measures conducive to 
promoting business interests and the welfare of her people and 
her well-known reputation of furnishing officials for all public 
places, had so far forgotten an opportunity of increasing her 
force in public service as to fail in promptly creating a com- 
mission similar in authority with those of sister states. The 
reason for this cannot be clearly explained, unless it be upon the 
theory that possibly the Legislature of Ohio may not have cared 
to embarrass its actions in the future by creating any office with- 
out a salary attached thereto. Some member, however, did 
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finally succeed in creating- a Commission in Ohio for a term of 
two years only, by virtue of an act of the General Assembly 
passed April 26, 1898. The Legislature afterwards neglected to 
continue the commission, even though members might be found 
to serve the State in so worthy a movement without cost to the 
people, save the expense of attending the conferences. In 1900, 
thirty states and two territories had established Commissions. 
Several states having such laws have either not appointed the 
Commissioners or continued them in office. 

It is proper at this point to remark that much of the success 
resulting from this movement is due to the untiring industry and 
great learning of'Hon. Lyman D. Brewster, of the Connecticut 
Bar, President of the National Conference for many years, and 
Mr. Frederic J. Stimson, of the Boston Bar. Their efforts have 
been unceasing and have accomplished in a great measure, the 
benefits accruing from the work. These conferences have 
elected officers, appointed various committees on the different 
subjects for the consideration of the meetings, and the interest 
manifested by the members has been a source of strength in 
accompHshing the success which has so far resulted from this 
movement. The work is the first one of its kind undertaken 
since the adoption of the Federal Constitution, and if the in- 
terest therein does not abate and the labor necessary to be 
bestowed thereon is encouraged by the several states, it is certain 
to accomplish a much needed reform. As stated by Mr. Stim- 
son in an admirable paper on this subject contributed to the 
American Academy of Political and Social Science in 1895, "This 
movement if successful in any degree would be the most im- 
portant juristic work undertaken in this country since the adop- 
tion of the Constitution.'* 

It has been the policy to urge all states enacting measures 
proposed by the conference to entitle them, "An act to establish 
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a law uniform with laws enacted or to be enacted in other states." 
The words "uniform law" at once indicate to the attorney ex- 
amining the particular statute in his state that it has been framed 
to conform to the statute laws of other states. When such laws 
shall be generally enacted in the other several states the wisdom 
of such title will be apparent to the most casual observer. If 
for a constitutional reason in any state the law could not be 
given this title, an appropriate provision could be embodied in 
the act showing that it is drafted as a uniform measure. It has 
also been the policy to urge the adoption of the uniform statute 
in its own words, even when the law set forth in it appears to 
be identical with the law already in existence in such states ; this 
course makes it apparent to any one living in another state which 
has adopted the same law, that the law is the same in the two 
states; by any other procedure the sHghtest change, or attempt 
to eliminate a portion of the act would at once destroy the very 
purpose to be accomplished by the enactment of the law and 
no doubt cause a difference in the judicial interpretation of the 
particular statute. Courts construing laws enacted in this form 
in one state will give great weight to the decisions of courts of 
last resort construing similar statutes in sister states and in time 
this will tend not only to uniformity in the statute law, but also 
in the decisions construing and interpreting the same. 

The conference of 1898 held at Saratoga was attended by 
Commissioners from eighteen states, the conference of ISQ'Q by 
representatives from fourteen states, and in 1900 thirteen states 
participated in the meeting. 

The measures early reported by the conference are those re- 
lating to the "Acknowledgment and Execution of Instruments," 
"The Sealing of Deeds and Other Instruments," "Executions of 
Wills,'' "Probating of Foreign Wills in Any State," "Bill Creating 
a Standard of Weights and Measures." These have been con- 
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sidered and adopted in many of the states. These measures, 
together with the act relative to transfer of stock in corporations, 
are set forth at length in the annual report of the tenth national 
conference, held, in 1900. The subject of weights and measures 
is an act wnich should be adopted immediately in all the states. 
No reason exists for. having a different rule to measure our 
products in the several states. A uniform rule of postage is a 
necessity and it is equally important that the farmers and mer- 
chants should have the measures regulating the sale of their 
commodities governed by a universal and stable law. One 
writer commenting on the advantages of such a measure fortifies 
his position in this language: *Tt may be a surprise to some 
to learn that while the size of the bushel is universally the same, 
dealers in grain, coal and many other commodities are practic- 
ally controlled by the law which fixes that the bushel of any par- 
ticular commodity must weigh so much. For instance, the price 
of Indian corn now varies as you may buy it in New York or 
New Jersey, so a bushel of oats is thirty pounds in New Jersey 
and thirty-two pounds in New York. This results in great 
confusion, and in much chance of fraud among merchants and 
dealers, it being uncertain in a contract what kind of a bushel 
was meant, and many dealers not, perhaps, being aware of the 
difference in other states at the time the contract was made. 
The law recommended fixes the size of the barrel, or the hogs- 
head, of the dry and liquid gallon, and of the bushel in heap 
measure ; and fixes the legal weight of a barrel of flour and a 
barrel of potatoes and of the bushel of some twenty important 
commodities, beginning with wheat, corn, rice and grass seed. 
The weights recommended are those in fact now adopted in the 
majority of the states, and this table has been cordially indorsed 
by the Boston Chamber of Commerce.'* It is singular to note 
that in some states there is no statute whatever on this important 
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subject. This was true of Massachusetts until the adoption of 
the "Uniform Law" in 1894. 

Two of the most important subjects not previously referred 
to, though discussed by the Commissioners, are what have been 
familiarly designated "The Negotiable Instruments Act," and 
the "Act Relative to Divorce Procedure and Divorce From the 
Bonds of Marriage." These measures are also printed at length 
in the report of the tenth conference, to which I would refer any 
who may care to examine the acts at. length. In a paper of this 
character it will, no doubt, suffice to briefly note the origin, 
history and nature of these acts and make reference to the 
states where they have been enacted into the statutes. 

Appreciating the importance to the commercial world of uni- 
formity in the law relating to bills and notes — commercial paper 
being the means of transaction of a large per cent, of the business 
of this country — and desiring to make this quality of securities 
practically the same as money, the National Conference of Com- 
missioners on Uniform Law at its session held in 1895 by a 
resolution there passed, requested the committee on commercial 
law to secure a draft of a bill relating to commercial paper based 
on the English statute and make a report to the next conference. 
The services of Mr. John J. Crawford, of the New York Bar, 
were secured to draft the bill. Mr. Crawford was a recognized 
authority on this subject. The draft of the bill was completed 
in December, 1895, and is a monument to the skill and learning 
of its author; he annotated every section with reference to the 
decisions of the courts, the statute laws of the different states 
and the opinions of writeVs of text books. The English ne- 
gotiable instrument statute is practically the enactment in the 
form of law of Judge Chalmer's "Digest of the Law of Bills of 
Exchange, Promissory Notes and Checks." This work was 
the first important step toward the codification of the commercial 
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law of Great Britain and was so favorably received by the pro- 
fessional and commercial world that Judge Chalmer's services 
were secured by representatives of English bankers to prepare 
a bill on this subject. The measure drafted by him with a few 
amendments and alterations was passed by Parliament in 1882. 
The chief feature of the work was that it left the existing law 
mostly as it found it, some slight changes being made to recon- 
cile conflicting cases. This law since being in force, in England 
has received the praise of the merchants and bankers, all of 
whom testify to the advantages of having the law relating to this 
important subject codified in a concise and clear form, convenient 
for daily and ready use. It was the advantages accruing from 
this act which prompted the drafting of a similar measure here. 
Mr. Crawford in preparing his work, adopted a form of his own. 
The friends of the measure claim this has resulted in the work 
being more logical than the English act and less liable to lead to 
confusion or difficulty. Especial care has been taken to embrace 
in the act the law as laid down in the American cases, each 
important provision being sustained by an American authority; 
where the decisions of the State Courts were conflicting, the rule 
as declared by the Supreme Court of the United States is adopted. 
The author has, as far as possible, preserved the use of words 
which have received repeated construction by the courts or have 
obtained a well-defined meaning in the law merchant. The act 
as prepared by Mr. Crawford was reported to the members of 
the committee having the matter in charge, was by them printed 
and copies sient to judges and members of the legal profession, 
to bankers and business men of prominence, their suggestions 
and criticisms were invited, so that the conference might have 
the advantage of their knowledge and experience in the final 
preparation and adoption of the act.. At the National Confer- 
ence held in 1896, after consideration of the measure and the 
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suggestions received by the committee, the act was finally and 
carefully revised and adopted. 

Up to 1900, the Negotiable Instruments Act had been passed 
in the following states and at the dates named : 

Connecticut, April 5, 1897 ; Colorado, July 19, 1897 ; Florida. 
August 3, 1897; New York, October 1, 1897; Massachusetts, 
January 1, 1898; Maryland, June 1, 1898; Virginia, July 1, 1898; 
North Carolina, March 8, 1899 ; District of Columbia, April 3, 
1899; Wisconsin, May 15, 1899; Tennessee, May 16, 1899; Ore- 
gon, May 19, 1899; Washington, June 7, 1899; Utah, North 
Dakota and Rhode Island, July 1, 1899. 

It would give this article undue length to point out in detail 
at this time the particulars in which this act is similar to the 
existing law in Ohio, or the instances in which our present law 
would be changed wero the act to be adopted her^. Time will 
not permit of an extended comment upon the many features of 
merit in the act, nor an answer to some of the objections which 
have been made thereto. We all know that perfect codification 
is a practical impossibility. No doubt a few gaps may be found 
here and there in the act, or some particular poftion thereof may 
be open to slight criticism, but taken as a whole the measure is 
an admirable one. It has vet to meet its first adverse criticism 
from any of the courts in several states where it has been adopted ; 
this fact taken in connection with the number of states which 
have so early and favorably recommended the act, encourages 
the belief that at no distant day we may expect to record its 
adoption in all the states of the Union. To those who may care 
to examine the principal articles in support of and criticisms 
upon this measure, so far as I am advised, would direct their 
attention to a paper in the nature of a criticism upon the act, 
prepared by Professor James Barr Ames, published in the Har- 
vard Law Review of December, 1900 ; a reply to this article de- 
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fending the act, by Mr. Brewster, appearing in the Yale Law 
Journal of Janujiry, 1901, and a second article by Professor 
Ames in the form of an answer to Mr. Brewster's paper, appear- 
ing in the Harvard Law Review of February, 1901. A very 
interesting paper defending the act and replying to Processor 
Ames' criticisms, prepared by Mr. J. L. Farwell, of the New 
York Bar, may be found in Volume III, No. 2, of "The Brief." 

Encouraged by the success attending the adoption of the 
"'Negotiable Instrument Act," the National Conference at its 
session at Buffalo in 1899 began the discussion upon the im- 
portant subject of needed legislation regulating marriage and 
divorce. At the present day no subject is attracting more at- 
tention or receiving more discussion than this matter. 

The scandals growing out of the loose divorce procedures 
pi some of the States are a blight on the fair name of this country 
and our boasted system of laws. The evils following in the 
wake of the abuses of the divorce procedure are threatening the 
stability of both the home and family. Marriage is supposed to 
be the most important relation into which man can enter — it is 
not intended to be of a temporal existence, but to be maintained 
at all times and places during the lives of the contracting parties. 
In the face of and for the very purpose of destroying this sacred 
relation, we find some of the States enacting a system of laws 
solely to facilitate the procurement of divorces and competing 
with other states in the matter of furnishing speedy methods to 
release dissatisfied persons from bonds supposed to have been 
solemnly contracted. The National Divorce Reform League 
has been a potent instrumentality in educating and arousing 
public sentiment on this subject. Public writers have sounded 
the note of warning in the press and magazines, ^but so far little 
or no reform has been successfully accomplished among the 
States. 
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After a discussion of three days at the conference of 1899 
the consensus of opinion seemed to be that it would be imprac- 
ticable to undertake to secure a uniformity of legislation as to the 
grounds for divorce, but an effort to secure the adoption of a 
uniform system of divorce procedure might be favorably received 
by the States. The form of a bill was drafted and final action 
thereon was deferred until 1900. The act was printed and 
copies were widely circulated and substantially as was done with 
the Negotiable Instrument Act before its adoption. It was 
favorably commented upon by over two hundred daily news- 
papers. The report of the National Conference of 1900 furnishes 
the information that at that meeting the act was discussed sec- 
tion by section, revised and adopted in the form as printed in 
the report. The act received the favorable indorsement of the 
American Bar Association at its meeting held last year. The 
design of the act was to directly assail the greatest evils, con- 
sidered from a legal standpoint of the present condition of the 
conflicting divorce laws of the States. It will prevent the wrong 
of speedy decrees against absent defendants who may have no 
notice of the proceedings ; it prescribes a uniform rule as to the 
length of notice before a decree may be obtained ; it will repeal, 
in some of the States, the laws now in force forbidding remar- 
riage ; it furnishes a uniform code of procedure in all divorce 
cases, prescribes the period of residence of a party before he may 
apply for a divorce ; another salutary feature being the provision 
prohibiting the procurement of a divorce for a cause that is not 
a ground for divorce in the state where the cause arose, but is 
a ground in the state to which the party moves, and lastly of the 
provisions which I shall note it requires that no divorce shall be 
granted solely upon default nor solely upon admissions by the 
pleadings and only upon hearing before the court in open ses- 
sion. This section would prevent the many scandals which have 
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resulted from the "Star Chamber Divorces" so common in this 
country. The system as maintained by the States calls for im- 
mediate and radical reforms. Much doubt prevails as to the 
ability of securing favorable action by the several states, and 
some of the writers on this subject advance the theory that ulti- 
mate relief can only be obtained by a constitutional amendment 
giving Congress suitable power. A glaring instance of the 
wrongs resulting from the present system has come to my 
attention in an article upon this subject, by Mr. R. W. Taylor, 
and I beg the indulgence of this meeting while I state it some- 
what at length. 

"Not many years ago a citizen of New York left his family, 
went to Pennsylvania, and, by constructive notice to his wife, 
procured a divorce ; he remarried, became the father of children 
by that marriage, again deserted his family, and turned up in 
California, where he procured a divorce, valid by the laws of 
that state, and took a third wife, by whom he reared a family. 

"In the course of time he died, owning lands in all three of 
the States in which he had married. 

"In Cahfornia he had a lawful wife and lawful children. 
Had he taken them to Pennsylvania, the California wife, by 
changing the name of the sovereign State in which she dwelt, 
would have descended from the status of a wife, given her by 
the highest law of the land, into the position of a woman against 
whom the finger of scorn could justly be pointed, and upon whom 
the hard hand of the law could be rightfullv placed. And the 
children, while under the humane policy of the law recognized 
as the offspring of the mother, would have found the bar sinister 
in their escutcheon and their father's property in Pennsylvania 
denied to them. 

"Nor would the Pennsylvania wife and her offspring be in 
any happier lot if they went to New YorK. There wife number 
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one was still the valid and only wife of the much-married hus- 
band. Her children and hers alone would be, in that state, 
legitimate. However pure and mnocent either the second or 
third wife, she would, in New York, possess and enjoy the same 
status as belonged to those between whom no sort of marriage 
had ever occurred, and her children would be classed with the 
offspring of those who loved not wisely but too well. 

"For the courts of New York say that the husband's divorce 
in Pennsylvania is void, and that the marriage relation with the 
first wife continued to exist. The law of Pennsvlvania said the 
same thing about the California divorce, and the Pennsylvanfa 
wife contmued to be the wife, notwithstanding: the second divorce. 
Of course, neither Pennsylvania nor California recognized the 
New York marriage as still existing, and California explicitly 
annulled the Pennsylvania marriage. In the land which the 
husband owned in New York his first wife took dower. In the 
land which he owned in Pennsylvania the second wife took dower. 
The third wife took her widow's rights in the California land. 

'Tt is monstrous, but it is true, that if the husband had been 
careful to keep his first wife out of California and Pennsylvania, 
his second wife out of New York and California, and his thir"d 
wife out of New York and Pennsylvania, and any two from being 
in one state at the same time, he could have continued to sustain 
marital relations with all three, and in so doino- have violated 
no law." 

There are many other important subjects of the law for the 
action of the National Conference than previously considered by 
that body. What these subjects are, it will not be necessary for 
me to here anumerate at length, for many will occur to your 
minds upon a moment's reflection. I would suggest, however, 
that no state be called upon to surrender any of its sovereignty or 
individuality by a unification of its laws with its sister states regu- 
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lating the age at which males and females reach their legal ma- 
jority; the laws regulating the descent of land; the execution of 
powers of 'attorney ; the same rules should govern the character of 
the instrument to secure a mortgage loan and the method to be 
followed in an effort on the part of the mortgagee to foreclose and 
sell his security, and the period for redemption by the mortgagor, 
if there be one at all. 

In this age of conducting the business interests by corpor- 
ate institutions, no material advantages are secured to the sev- 
eral states by each having its separate and different system of 
laws regulating the formation of corporations and the require- 
ments placed upon foreign corporations doing business in a 
particular state. There is scarcely any subject in Vv^hich there 
appears to be a greater diversity of law.-. Would not the rights 
of the citizens of all the states be subserved by a wise corpor- 
ation code, fair in its terms to all parties in interest enacted in 
the several states, with a provision in substance prohibiting a 
corporation doing business in such state where enacted unless it 
were incorporated under the uniform law? This would preyent 
companies formed in states having laws of extreme laxity, after- 
wards doing business in another state having the uniform law, 
for without being incorporated under the uniform law they could 
do business only in the states where such law had not been 
enacted. 

The general interests of the country would be materially 
advanced and benefited if a uniform law of taxing corporate 
and other interests could be successfully enacted in the states. 

As a peculiar instance resulting from the diversity of the 
law regulating the age at which females reach their majority, a 
brother lawyer had an interesting example. A young lady client 
living in Ohio had arrived at nineteen years of age. She was 
interested in certain property in another state where, under the 
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law there in force, a female does not arrive at majority until 
twenty-one winters have passed over her head; while a minor, 
her property rights in that state are to be enforced in its courts, 
through the instrumentality of a guardian appointed in the state 
where such ward or woman might reside. In this instance the 
attorney in the foreign state advised that under the laws of his 
state the right of the party could not be protected or enforced in 
the courts thereof until she had a guardian appointed for herself 
in Ohio and this individual should then appear in the foreign 
states and act for the woman; the law of Ohio provides when 
our girls reach eighteen years of age they are no longer required 
to have guardian angels watch over and longer live upon their 

• 

property, and all persons are by the statutes prohibited from 
acting in this philanthropic position after our daughters reach that 
age. Unfortunately for this particular girl she was a little too old 
in one state to have a guardian, and not quite old enough in an- 
other state to look after her own affairs. This girl was not in par- 
ticular, forcibly struck with the wisdom of the law makers. Her 
relief may come when she grows older, or when we have more 
uniform laws; in the meantime, her property rights in the 
foreign state will no doubt be compelled to take care of them- 
selves without the kindly and gracious assistance of the courts 
or attorneys for guardians. 

In Ohio the question of uniformity of legislation has re- 
ceived but little attention on the hands of the Legislature. As 
previously stated the General Assembly passed an Act in 1898 
creating a commission of three members who were to serve for 
two years. These commissioners were appointed by the gover- 
nor, and on December 14, 1899, made a printed report to him. 
That official transmitted the report to the General Assembly 
recommending the enactment of the measures therein contained, 
and I believe suggesting the passage of a suitable act continuing 
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a commission of this character in Ohio. There the matter has 
stopped, so far as Ohio is concerned. I learn from the chair- 
man of your executive committee that one of the objects of this 
address is to lead to the appointment of a special committee 
from this Association to urge the passage of the various meas- 
ures reported to the governor by the Uniformity Commission. It 
is gratifying to note that this Association will lend its aid in 
procuring the passage of these well considered measures. 

By way of suggestion may I add that the Association also 
urge the passage of an appropriate measure creating a perman- 
ent commission in this state. 

A permanent commission in this State will insure to it rep- 
resentation at all meetings of the National Conference and 
thereby secure for the prompt consideration of the General As- 
sembly, all measures emanating from the Conference. 

When this Association places its seal of approval upon the 
uniform measures, I am confident that the General Assembly 

* 

will without delay enact them into our system of laws. The 
citizens of this State are to be congratulated on securing the 
co-operation of this Association in this work. If successfully 
consumated, and hereafter new measures proposed are likewise 
adopted, it will culminate in securing for our citizens an im- 
proved and uniform system of laws. It will tend to bring the 
states nearer to each other — a unison of interest — a result which 
cannot fail to increase and harmonize the business, commercial 
and social interests of all. 



REPORT OF THE SPECIAL COMMITTEE APPOINTED 
BY THE STATE BAR ASSOCIATION TO CONSIDER 
AND REPORT UPON THE SUBJECT OF MUNICI- 
PAL CODE REVISION. 

To the State Bar Associatiofi: 

The present Municipal Code, known as Title XII, embraces 
those sections of the Revised Statutes beginnmg with Sec. 153G, 
and ending with Sec. 2729, including altogether 1193 sections. 
In other words, the present Municipal Code- which it was sought 
by the Commission to revise, begins on p. 682 of the Revised 
Statutes of Ohio, and extends to, and includes p. 1417 of Bates' 
Revised Statutes. It is deemed important to make some refer- 
ence to the dimensions of the existing Municipal Code inasmuch 
as criticism has been brought forward from different sources 
against the revision on the ground of it3 length and ■ volume ; 
whereas, an examination of the revision will show that the volume 
has been very much reduced. In round numbers the Municipal 
Code, as revised, occupies just about one-half the space in volume 
of that of the present Municipal Code. 

The Commission appointed by Gov. Bushnell, under special 
authority from the General Assembly, to revise the Municipal 
Code, was composed of Judge David F. Pugh, of Columbus, and 
Hon. Edward Kibler, of Newark, two of the ablest and most 
painstaking lawyers in the State. 

This Commission, after two years of craeful and exhaustive 
labors, submitted its report to the 74th regular session of the Gen- 
eral Assembly of Ohio for action and adoption. It was introduced 
in the Senate early in the session by Mr. Harding under title of 
Senate Bill No. 89. The bill passed the Senate once, was recon- 
sidered, and referred back to the Committee on Municipal Corpor- 
ations. Nothing further was done with the bill in either branch 
of the General Assembly. 

196 
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The Ohio State Bar Association, at its last annual meeting, 
unanimously adopted the resolution appointing a special commit- 
tee of five, to take up the Revised Municipal Code, as prepared 
by Messrs. Pugh and Kibler, and report back at this meeting of 
the Association v^^hat, if any, changes, in the opinion of the Com- 
mittee, should be recommended by this Association to the next 
meeting of the General Assembly ; that resolution carrying with it 
the mandatory instruction to eliminate from the proposed revis- 
ion those features relating to Municipal Ownership of street rail- 
ways, and telephones, and those provisions relating to non-parti- 
san elections; those instructions also directing your Committee 
to include in its report a separate chapter providing for the merit 
system in all appointments to office in the Civil Service. 

The Committee appointed by the President of this Associa- 
tion, pursuant to that resolution, was composed of Jno. W. War- 
rington and Harlan Cleveland, of Cincinnati ; Charles T. Lewis, of 
Toledo; James R. Garfield, of Cleveland, and Aaron A. Ferris, 
of Cincinnati. 

In accordance with the resolutions and instructions as stated, 
your Committee begs leave to submit its report. 

Your Committee has held several sessions in Cincinnati and 
Columbus, and has given careful consideration to all parts and 
features of the Revision ; it has listened to suggestions from those 
interested in the subject from diflferent parts of the State. 

Doubtless the members of this Association are familiar with 
the provisions of the Revision as submitted to the last General 
Assembly in form of Senate Bill No. 89. Your committee, there- 
fore, will assume that a statement s'omewhat brief will sufficiently 
set forth the conclusions reached by the Committee, as well as a 
synopsis of the scheme of the proposed Revision. 

In the first place, while some of the changes proposed by the 
Commission are radical, and go to the root of Municipal Govern- 
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nient, your Committee desires to call attention to the simplicity 
of the plan of Revision. While the Revision embraces the re- 
writing of about 1200 sections of the Revised Statutes, known as 
the present Municipal Code, and also amendments of hundreds 
and, perhaps thousands, of special statutes, thus making a volume 
of very considerable proportions and covering several hundred 
pages, yet it should be borne in mind that the great bulk of the 
Revisign only incorporates the old sections of the Revised Stat- 
utes relating to municipalities ; and that nearly one-half of the re- 
port of the Commission is devoted to the amendment, alteration 
and repeal of old sections and acts, so as to make them harmonize 
with the Revision. 

For example : Sec. 218, Sub-section 267, of the Pugh-Kibler 
Revision, reads as follows : 

"The city of Dayton may, until otherwise provided by the 
General Assembly, maintain a bridge of a permanent char- 
acter across Mad River feeder of the Miami and Erie Canal 
at its intersection with Third Street in said city, similar to 
the bridge now located at said point ; and may also main- 
tain and build a bridge of like character to connect Bain- 
bridge Street with said Third Street Bridgfe.'* 

This is the language of the Revision? What change, it may 
be asked, has been made in this Section by the Code Commis- 
sioners? 

The explanation is simple. By referring to the present vol- 
ume of Revised Statutes, same section and sub-section, we find 
the language reads as follows : 

"Any city of the second class containing more than 30,000 
inhabitants, and located in a county having a Superior 

. Court, may, until otherwise provided by the General As- 
sembly, maintain a bridge of a permanent character across 
Mad River feeder of the Miami and Erie Canal, at its in- 
tersection with Third Street, in the city of Dayton, similar 
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• 

to the bridge now located at said point ; and may also build 
and maintain a bridge of like character to connect Bain- 
bridge Street with said Third Street bridge." 

The juxtaposition of the two sections shows the absurdity of 
the existing nomenclature which runs through the legislation of 
Ohio of late years. There is no reason under the constitution 
why the city of Dayton should not be specified in the act, instead 
of beating around the bush and stating that, "Any city of the sec- 
ond-class containing more than 30,000 inhabitants and located in 
a county having a Superior Court," etc. 

Section 478a, of the Revision, provides that, 

"In Hamilton, Cuyahoga, Franklin, Lucas and Montgomery 
counties, the number of official stenographers shall be de- 
termined by the Common Pleas judges resident in such 
county." 

What change has the Code Commission made here? 
The same section as it at present appears in the Revised 
Statutes runs in the following euphonious language : 

"In all counties containing a city of the third grade of the 
first class, or of the second grade of the second class, cities 
of over 30,000 and not to exceed 160,000 inhabitants by 
the last Federal Census, the number of offiical stenogra- 
phers may be equal to the number of Common Pleas 
judges resident in such county." 

It will be noted that the section, as it appears in the present 
Revision, reads something like an Arabian Night's tale. Where- 
as, the Code Commission calls a spade a spad6 and accomplishes 
the same result by using language without any hidden or myth- 
ical meaning. 

Sec. 621a, of the Revision, provides that : 

"In the city of Cleveland each Justice of the Peace, for ser- 
vices rendered, shall receive in lieu of all fees, a salary of 
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$1800, and $600 for < lerk hire, and not exceeding $300 for 
office rent per annun^ " etc. 

What is the change wrought here by the Commission? 
Simply this : Instead of saying, "In all cities in this State of the 
second grade of the first class, ' as the language runs in the pres- 
ent Revision, the Code Commission eliminates that indirection 
and designates Cleveland, which was the only city intended to be 
included in the act when passed. 

Sec. 922, Sub-division 2, of the Revision, authorizes the 
County Commissioners of Hamilton County, with the approval of 
the Board of Control, to build a County Morgue, etc. 

What is the change made here by the Codifying Commis- 
sion? Simply this : The Commission goes at the subject direct- 
ly and names Hamilton County, instead of using the language of 
the present Revised Statutes, which endeavors to convey the same 
idea by stating that : 

"In any county containing a city of the first class, with a 
population of 250,000 inhabitants or more, a county 
morgue may be built." 

Sec. 1084, Sub-sec. 1, of the Revision, provides that, 

"In Cuyahoga county the County Commissioners shall, in 
addition to the regular office now provided for the County 
Treasurer for the receipt of taxes and assessments, name 
and designate, outside of the corporate limits of Cleveland, 
and such other place or places within the corporate limits 
of said city, as may by them be considered the most con- 
venient for the taxpayers," etc. 

What is the change here made by the Revision? Nothing 
more than to designate Cleveland by name instead of the custom- 
ary and evasive phrase, "In all counties containing a city of the 
first class, second grade," etc. 

And so on through the list, these amendatory and repealing 
sections, embracing about one-half of the Revision, have effect 
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only to make the entire Code and the local enactments beat in 
harmony through all parts of the Municipal Code and the Re- 
vised Statutes. 

The Committee has deemed it advisable to give thus much 
prominence to this feature of the Revision relating to amend- 
ments and repeals, for the purpose of meeting criticism launched 
against the original report of the Commission on the alleged 
ground of its ^reat bulk and volume. Whereas the fact is the 
Municipal Code proper, under the work of the Commission, has 
been greatly reduced in bulk, and simplified and harmonized in 
all its details. 

Coming then to the essential and new features of the Re- 
vision, your Committee begs to point out these features in their 
order. 

First : As to the Merit System of Appointments. 

Your Committee was instructed to report this subject under 
a separate chapter. But after a careful examination of the sub- 
ject itself, together with the action of the Association in appoint- 
ing the Special Committee, vour Committee is unanimous in the 
opinion that the Revision of the Municipal Code without th^ 
Merit System would be a fruitless labor, so far as the betterment 
of municipal government is concerned. Furthermore, the Merit 
System has been so interwoven in the Revision itself and through- 
out its different parts, that to eliminate this would throw into 
chaos the entire plan of Revision. And finally your Committee 
is of opinion that it was within the scope of the resolution cre- 
ating the Special Committee, that the Merit System could be re- 
tained in the body of the Revision. 

Briefly, then, the Merit System provides for the appointment 
of four Commissioners by the Governor, not more than two of. 
whom at the time of appointment shall be of the same political 
party. It devolves upon these Commissioners to classify all offi- 
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cers and places of appointment and employment in each city. 
The Merit System is to apply to every appointee and employee in 
the city service, except officers elected by the people, or who are 
elected or appointed by the City Council; judges and clerks of 
election, members of boards of education ; the superintendent and 
teachers of the public schools ; heads of the four principal depart- 
ments of the city government ; trustees of the sinKing fund ; tax 
and art commissioners ; assistant directors of law and prosecuting 
attorneys of the police courts. 

Neither politics nor religion can be considered in filling ap- 
pointments under the classified service. All examinations must 
be practical in their character ; and no appointee or employee can 
be removed except for cause. The cause for removal in everv 
case must be stated in writing by the officer making the same; 
must be filed with the Commissioners, and be open to public in- 
spection. 

The plan is surrounded by every reasonable safe-guard, and 
with this Merit System in force in Ohio, we believe that our State 
would at once take front rank in the matter of Municipal Govern- 
ment. 

The radical changes made in the Revision may be briefly 
enumerated. 

The first great change relates to classification of Municipal 
Corporations. This change is simplicity itself, but it is most 
important. It provides for only two classes of Municipal Cor- 
porations, the Constitutional classes, namely Cities and Villages. 

All Municipal Corporations having on the 1st day of July in 
any year, acording to the federal census tnree thousand inhab- 
itants or more, shall constitute cities. All Municipal Corpora- 
tions, having on the same date, according to the same census, or, 
according to a municipal census taken in accordance with the 
provisions of the Revised Code, less than three thousand inhab- 
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itants, shall constitute villages. There can be no other classifica- 
tion whatsover. There will be no city of the first, second, third, 
fourth or fitfh grade of the first, second, third or fourth class. 
There will be no further designation of cities or villages, which, 
according to the last federal census, had 9263 inhabitants ; and no 
designation of a city or village, containing a Court House, with a 
mansard roof; no classification of a city owning a railroad, etc. 
All such jugglery of classification will be forever barred under the 
Revision. 

Your Committee has made diligent study of this subject of 
classification, and has listened to many earnest suggestions there- 
on from those who have thought and argued that some other form 
of classification should be adopted. But your Committee is 
unanimous in the opinion that no more just or simpler manner of 
classification can be hit upon. There can be no question that a 
line should be drawn between the government of a village and a 
city. But when the limit of the village has been passed, your 

« 

Committee can discover no reason why the admirable system of 
elastic municipal government provided in the Revision for a city 
should not apply to a city of five hundred thousand or more in- 
habitants as well as a city of three thousand inhabitants. 

The whole scheme of classification, including" the provision 
for advancement from the village to the citv stage ; the annexa- 
tion of territory ; the detachment of territory and the change of 
boundaries has been thoroughly wrought out and provided fon 
in the Revision. 

THE LEGISLATIVE DEPARTMENT. 

The next important and far-reaching change to be noted re- 
lates to the Legislative Department. 

Under the Revision, the legislative power in cities is to be 
vested in a single council consisting of seven members. Each 
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city is divided into four councilmanic districts. One member of 
the council is to be elected from each of the four districts, and 
three are to be chosen at large, one of whom is to be elected presi- 
dent of the council, and each councilman is to be chosen for two 
years. All councilmen are to receive a salary, to be paid by the 
city and fixed by ordinance. And they must give bond for the 
faithful discharge of their duties. Every councilman must at- 
tend all meetings and answer to roll call at the beginning and 
close of each session, or suffer a deduction from his salary. No 
councilman is eligible to such office who holds any other munici- 
pal office or employment ; nor can he hold any other public office. 
And council may by ordinance require that the councilmen shall 
devote their entire time to the duties of the office. 

The powers of council are great, but every safeguard is pro- 
vided for the protection of the rights of the inhabitants of the 
municipality. 

EXECUTIVE OFFICERS. 

Under the head of Executive Officers the Revised Code pro- 
vides that all municipaPofficers shall be chosen annually on the 
first Monday in April. All executive power in cities is to be 
vested in the Mayor, and in the heads of the several Departments 
of Accounts, Law, Public Safety and Public Improvements. The 
Director of each Department is to be appointed by the Mayor. 
Each official is to give bond and take an oath faithfully to dis- 
charge the duties of his office. The most stringent provisions 
are made for the punishment of officials who receive any pay, re- 
ward or emolument, other than the salary which is to be fixed by 
ordinance. No official shall attend or be a member of any po- 
litical convention while holding office. Practically every official 
and employee in the service of the municipality, excepting heads 
of departments, elective officers and members of the Board of 
Education, is to be appointed from the classified service list, and 
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after an examination showing his fitness for the position to which 
he aspires. 

The provisions relating to the conduct of the Department of 
Accounts ; of Public Safety ; of Law ; of Public Improvement ; the 
office of the Treasurer; the depository of public monies; are 
drawn with such care and attention to details that the honest con- 
duct of these departments can hardly be evaded, and in such man- 
ner that defalcations, such as have been recently disclosed in the 
city of Cincinnati, would be practically impossible. 

OFFICERS OF VILLAGES. 

In Villages, the Executive Officers are to consist of a Mayor. 
• Clerk, Treasurer and Marshal, who are to be chosen by the elec- 

r 

tors of the Village. 

The Legislative power in Villages is vested in a council con- 
sisting of six members to be eleetcd at large by the Village.' 

Village councilmen shall receive no salary. No one is eli- 
gible to the Village council who holds any municipal office, or is 
an employee under the Village ; and he is not eligible to any other 
public office under the municipality. 

The powers delegated to Cities and Villages under the Re- 
vision are not in effect greater or different from the powers now 
possssed by municipalities. But their distribution and definition 
have been systematically, logically and clearly set forth in the 
Revision. 

POLICE DEPARTMENT. 

Under the heading of Police Department it may be stated 
that every city shall have a Police Court, provided the city by 
ordinance duly adopted, determines that such city shall have such 
Court. And the council may, by proper action, abolish the Po- 
lice Court, and thereupon the mayor shall become vested with the 
powers of the police judge. 
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The ministerial officer, in Cities, is the THroctor 4ii Public 
Safety, and in Villages, the Marshal. Their duties correspond to 
those of the Sheriff and Constable, in the service of writs, pre- 
serving the peace, etc. 

POLICE OFFICERS AND FORCE. 

In Cities all powers incident to the government of a police 
force are vested in the Mayor and Director of Public Safety. The 
entire police organization is under the immediate control of the 
Director of Public Safety, which official, in many respects, cor- 
responds to the Chief of Police in the larger cities. 

Most rigid provisions are made for the selection and appoint- 
ment of the police, and neither politics nor religion can be con- 
sidered in passing upon their qualifications. Nor can a police 
officer once appointed be removed except for cause. 

In Villages, the police force is subject to the council, which 
has power by ordinance to create and enlarge, all appointive power 
being vested in the Mayor. 

Provision is made, on equitable lines, for the creation of a 
police relief fund, in Cities, such fund to be available for the relief 
of policemen disabled while in the performance of duty. 

REFOMATORY INSTITUTIONS. 

Ample and judicious provision is made for reformatory in- 
stitutions, such as houses of refuge and correction, station houses, 
work houses and City farm schools. 

HEALTH DEPARTMENT. 

Nothing has been overlooked in the Revision for safe-guard- 
ing the public health. Hospitals, Infirmaries and Children's 
Homes are judiciously provided tor. Health officers are given 
plenary powers to abate nuisances, regulate drainage, and other 
sources of disease and immorality. 
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PUBLIC IMPROVEMENTS. 

Under this title, it may be said that no material change has 
been made by the Code Commissioners, except to simplify and 
classify the Code provisions relating to street, sidewalk and sewer 
assessments, and for the appropriation of private property for 
public use. 

It is made possible, under this title, for municipalities not 
only to construct and maintain water works systems, but to pur- 
chase such works from private corporations or individuals, on 
equitable terms. 

The Fire Department is carefully guarded, and opportunity 
is afforded for establishing a pension fund for firemen who have 
become disabled while in discharge of their duties. 

PUBLIC UTILITIES. 

Gas and Electric Light Companies ; Street Railway and Tele- 
phone Companies, receive careful and rigid attention in the Re- 
vision. 

For example, in granting franchises for Street Railroads, the 
Directors of Law and of Public Safety, the Mayor, President of 
Council, and one other member of Council chosen for that pur- 
pose, are constituted a Commission to draft an ordinance con- 
taining conditions upon which it is proposed to make the grant. 
This draft then goes before the Council for consideration. It 
adopted, then advertising for bids in acordance with the terms of 
the ordinance begins. When the bids have been received and 
tabulated, then two questions are submitted to the voters at the 
next general municipal election, first as to whether the franchise 
shall be granted ; and second, which bid shall be accepted. 

OTHER SUBDIVISIONS. 

As regards the general subjects of Parks and Public Grounds ; 
Cemeteries ; Markets ; Plats, Laying out of Streets ; Water 
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Courses and Public Wharves ; Licenses for Auctioneers, and kin- 
dred subjects, it may be saic^the Revision goes no further than 
to harmonize all these sections with the other parts of the code. 

FINANCE AND TAXATION. 

The treatment of the subject of Finance and Taxation in the 
Revision demands special mention. No part of the work of the 
Commission shows greater care or better results than does this 
.subject. It would be tedious here to go into details. It must 
suffice to say that economy must be the rule in each department 
of government. The aggregate of all taxes levied for municipal 
purposes, to be put upon the grand duplicate, excluding the tax 
for school and school house purposes, shall not exceed in any one 
year on each dollar of property as valued for taxtaion : 

Sixteen (16) mills in Cities. 

Eight (8) mills in Villages. 

CONCLUSION. 

The foregoing synopsis sets forth very imperfectly the scope 
and effect of the work of the Codifying Commission. The more 
it is studied the more admirable does the work appear. Covering 
as it does every branch of Municipal Government, it does not 
seem possible that a system better adapted for practical, honest 
and efficient government could be devised. 

Its salient features may be defined to be, provisions for Home 
Rule. 

The Separation of Executive, Legislative and Judicial func- 
tions. 

The classification of municipalities into two and only two 
classes. 

The Merit System applied to substantially all appointive oi- 
ficers. 
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The elimination of a large number of elective officers, and a 
corresponding reduction in the expenses of municipal elections. 

The consequent elimination of National and State politics 
fro'm Municipal elections and government. 

The limitation of taxation. 

The definite and rigid location of power and responsibility 
in officials from the highest to the lowest: and as definite and 
specific provision for the punishment and removal of derelict and 
inefficient officials and employees. 

The granting; of public franchises only after thorough and 
initial preparation, and approval by vote of the electors. 

Before closing this report your Committee, desiring to im- 
press upon the State Bar Association in the first instance, and 
upon the people of the whole State, the overshadowing import- 
ance of the subject of Municipal Government in our cities, takes 
the liberty of quoting this summing up of the subject as set forth 

bv Mr. Dorman B. Eaton, in his work on "The Government of 
Municipalities." Mr. Eaton says (p. 20) : 

"The municipal government which prevails is needlessly 
expensive and generally condemned ; it is inefficient ; its 
methods bring the worst voters to the polls and largely 
repel the most worthy ; it has caused city administration to 
be generally regarded as discreditable to the American 
people and a scandal to our republican system ; it stimu- 
lates intense and needless partisan contentions in munici- 
palities ; it has caused excessive and mischievous special 
legislation for cities and villages and prevented the enact- 
Tient of wise general laws for their g^overnment : it discour- 
ages unselfish devotion to the pubHc interests ; it causes 
and condones bribery at the elections ; it has constantly 
brought inferior and unworthv men into the municipal 
service ; it has made official malfeasance a common offence 
in cities and has familiarized the people with official con- 
nivance at the levying of blackmail : it has provided too 
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short terms of office and made too many offices elective 
largely to serve party ends; it has caused many citizens 
and corporations to employ party leaders to protect their 
rights instead of discharging their duty to defend them ; it 
has developed a demoralization and corruption in munici- 
pal politics which the persistent efforts oi the most unsel- 
fish and patriotic can hardly hold in check: it habitually 
subordinates municipal interests and duties to the advance- 
ment of mere party ends in State and National politics ; it 
has made the management of municipal politics and elec- 
tions a degrading business by which a class of useless and 
vicious pol-ticfans prosper; it has divided the natural friends 
of good municipal government between the ranks of hostile 
parties, which in the main contend over issues irrelevant 
to municipal affairs ; it has developed a degrading and cor- 
rupt system of city boss rule; it has established an auto- 
cratic mayoralty which favors despotic party domination; 
it has caused the moral standard of official life in our mu- 
nicipalities to fall below the moral standards in private 
business, causing municipal officers generally to think it 
a less crime to defraud the whole city than to defraud a 
single citizen ; it has caused city and village politics and 
administration to become to a large extent sources of vice 
and corruption which are diffused through the country; it 
habitually uses official power and public offices to gain 
party votes and private advantage ; it has caused many 
citizens and corporations, not otherwise corrupt, to pay 
blackmail to partisan officials both from fear of oppression 
and hope of favors ; it quite g;"enerally brings into munici- 
pal offices and employment men of lower moral character 
and business capacity than could gain analagous positions 
in private affairs ; it has not only degraded the ideal of 
what municipal government may be and should be, but it 
has made its reform seem to many hopeless ; it has caused 
elections in cities and villages to be regarded by many vot- 
ers as little more than contests for selfish and partisan ends 
in which it is almost useless for disintereted and patriotic 
men to take any part." 
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And Mr. Brice, author of "The American Commonwealth," 



• "The government of Cities is the blackest spot in American 
politics." V 

Is this not a picture, true in every detail, of the deplorable 
state into which Municipal Government has fallen? Is it noi 
time that the great State of Ohio should rise in her majesty and 
say that municipal misgovernment in this State must cease? 

Your Committee are unanimous ana earnest in recommend- 
ing to this Association that the revision of the Municipal Code, 
as prepared by Commissioners Pugh and Kibler, as introduced in 
the last General Assembly and known as Senate Bill No. 89, as 
revised by this Committee, and herewith submitted, be recom- 
mended by the State Bar Association of Ohio to the next General 
Assembly of the State for enactment into the laws of the State. 

The provisions of the original revision relating to Municipal 
Ownership of Street Railways and Telephones and non-partisan 
elections have been eliminated in accordance with the instructions 
of the Association, although several members of the Committee, 
if not all, without such mandatory instructions, would heartily 
favor the retention of the non-partisan election features and they 
believe their omission to be a mistake. 

Respectfully submitted, 

Aaron A. Ferris. 
Charles T. Lewis, 
Harlan Cleveland, 
James R. Garfield, 
J. W. Warrington, 
Ji'.ly 9, 1901. Committee. 



MILTON SUTLIFF.* 

MEMORIAL PRESENTED BY JUDGE W. T. SPEAR, AT THE ANNUAL 
MEETING OF THE STATE BAR ASSOCIATION OF OHIO, 1901. 

Milton Sutliff was born at Vernon, Trumbull County, Ohio, 
October 16th, 1806. 

His parents were Samuel and Ruth (Granger) Sutliff, who 
removed from Hartland, Conn., and finally settled in Vernon in 
1804. His father was a man of strong sense and intelligence, of 
limited education, but had taught school and understood survey- 
ing. His mother was a cousin of Gideon Granger, Postmaster 
General under Thomas Jefferson. She was endued with strong 
sense, resolution and piety ; was a woman of remarkable memory, 
and of much reading, into which largely entered the Bible and 
such books as "Paradise Lost" and th^ "Pilgrim's Progress." 
His father was a man of piety and held the office of deacon in the 
church of his neighborhood. 

Milton was the fourth of six sons, of whom four, including 
himself, were lawyers. His early education was in the common 
schools, and afterwards in preparation for college. Of more 
than average size, height and strength, quick in perception and 
movement, and endued with great physical energy, he was fond 
of athletic sports and exercises, and was a great admirer of those 
who excelled in them ; a trait which he retained to his latest age. 

At seventeen he taught school, and afterwards went to the 
South, and there taught some years. Doubtless his observation 

* This memorial is, in \aorge measure, taken from a sketch prepared for The Society of the 
Alumni of Western Reserve College, by Hon. George M. Tuttle, of Warren, than whom no man 
had better opportunity of correctly estimating the character of our subject, having been his 
partner in law for a long number of years, and his life-long personal friend, nor is any better 
qualified to give forceful expression to an enlightened judgment himself being a man of eminent 
earning and ability, and of great discrimination. 
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there intensified those sentiments toward slavery which charac- 
terized his later life; but while there he formed friendships and 
attachments which lasted to his death ; and after the war of the 
rebellion he rendered kindness to some who had suffered from 
the war. A very late act in his life, known to the writer, was 
to write to a lady there on behalf of her mother and the family, 
none of whom he had seen for nearly fifty years, inclosing a check 
for one hundred dollars, and accompanying the gift with explana- 
tions of characteristic delicacy and consideration. 

Mr. Sutliff entered Western Reserve College in 1830 and 
graduated in 1833. At that time slavery had begun to be point- 
edly discussed at the North, and opposition to it, to assume or- 
ganized action. Its discussion entered college halls, and notably 
entered Western Reserve College. Young Sutliff was an active 
and effective participant in such debates. Soon after he left col- 
lege he received an agency fromi the Western Reserve Anti-Slav- 
ery Society, to travel and to promulgate its sentiments. This 
agency he performed faithfully. He had many public discus- 
sions, which he was abundantly able to conduct ; and in Decem- 
ber, 1833, he attended the formation of the American Anti-Slav- 
ery Society at Philadelphia. This undertaking does not appear 
to have been in the expectation of pecuniary reward, and it could 
hardly have been in the hope or prospect of honor. He seems to 
have been in the necessity of depending much upon his own re- 
sources for the payment of attendant expenses, and at times was 
compelled to borrow money for^that purpose. 

Mr. Sutliff was admitted to the bar in Warren in August, 
1834, and directly commenced the practice of law at that place. 
There were giants in those days. He began practice with such 
men, already established in the field, as Giddings, the two 
Wades (Benjamin F. and Edward), Horace Wilder, Samuel 
Wheeler; occasionally, when off the bench, Peter Hitchcock^ 
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and Calvin Pease ; and Ranney, Tod, Crowell, Spaulding, Whit- 
tlesey, Newton and Loomis. Sutliff soon took high rank 
among them. For many years he was second to none in the 
extent of his practice. 

In 1840 Mr. Sutliff acted with the anti-slavery party. He 
continued this until the formation of the Free Soil party in 1848. 
To the organization of this party he largely contributed, and with 
it and its successor, the Republican party, he acted prominently 
until the election of 1872, at all times taking an active part in 
counsel and in public discussion. In the spring of 1850 he was 
nominated by the Free Soil party of Trumbull and Geauga coun- 
ties as one of their candidates for the Constitutional Convention. 
The Whig and Democratic parties, each in a minority in those 
counties, proposed that each party should nominate but one can- 
didate. The Free Soil party declined, and the former nominated 
two Whigs and one Democrat. Sutliff, with an average majority 
against him of eleven hundred and ninety-five, fell short of an 
election by only two hundred and twenty-three votes. 

In October, 1850, Mr. Sutliff was elected to the Ohio Senate. 
In this place he exerted important influence, not only by his 
speeches, but by his less public and more informal counsels. He 
introduced joint resolutions expressive of his views of the fugi- 
tive slave law, then recently enacted, and supported them by a 
most able, learned and exhaustive argument. The result of the 
discussion then had was the passage of two joint resolutions 
strongly condemning the law. At this session Judge* Benjamin 
F. Wade was elected to the United States Senate. The contro- 
versy attending this election was at the time of the highest inter- 
est. The views of the members were widely divergent upon the 
subject, and at times the contest became heated and acrimonious. 
Mr. Sutliff's counsel and speech, however, were constantly di- 
rected to the bringing together in action of all who agreed in es- 
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sentials, and in this direction his influence was potent and effec- 
tive. Two joint sessions, and thirty-seven ballotings were had 
before an election was made. It was at the first evident that the 
candidate elected must be acceptable to the Free Soil members; 
it also became evident that such person would not be presented 
by the Democrats. From the first to the last they steadily ad- 
hered to their candidate, Henry B. Payne. The Whigs at differ- 
ent times presented Hiram Griswold, Thomas Ewing, Thomas 
Corwin, Benjamin F. Wade, Sherlock J. Andrews, Ebenezer 
Lane, and again Benjamin F. Wade. The small minority, gener- 
ally composed of the Free Soil members, at first presented Joshua 
R. Giddings, and afterwards successively, Edward Wade, John 
C. Vaughn, Milton Sutliff, Reuben Hitchcock and Samuel Wil- 
liamson. Mr. Wade was highly objectionable to some of the 
Whigs on acount of his anti-slavery principles ; and, for other rea- 
sons, to one or two of the Free Soil members, who for a long time 
refused to vote for him. It was believed by his special friends 
that some of the Whigs would only vote for Mr. \^ade when they 
believed he could not be elected. The plan acted upon by his 
friends was that the Free Soil members should generally withhold 
tiieir votes from him until a sufficient number of Whigs would 
vote for him to secure his election. This was done for several 
successive ballotings, until one, hitherto recusant Free Soil mem- 
ber signified to his colleagues his readiness to vote for Mr. Wade, 
when all did so vote and he was elected. In accomplishing this 
result Mr. Sutliff not merely rendered important assistance, but 
it is believed that without hi^i Mr. Wade would not have been 
elected. At the same time he showed his discrimination, and his 
ability to act independent of mere party grounds, by supporting, 
and largely aiding, the election of Rufus P. Ranney to the Su- 
preme Bench. The Constitution of 1851 put an end to Mr. Sut- 
lifFs term of office as Senator. He was not again a candidate for 
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the place. He continued, however, to give important assistance 
in the consideration of public measures, and contributed much to 
the subsequent election of Mr. Wade to the United States Senate, 
as he had, years before, to that of Mr. Chase to the same position. 
In 1857 Mr. Sutliff was elected to the Supreme Bench of 
Ohio, in which position he served five years. Judges of the Su- 
preme Court were ex oificio judges of the District Court; and at 
that time the judges usually sat and presided in the District 
Court. This was a service which was not particularly inviting tc 
Judge SutlifT, nor was he specially adapted to it. At the bar, al- 
though a good common-law pleader, his most effective work had 
not been done at the inception of a case, and usually not at its first 
trial ; but upon review^ by second trial, appeal or error, he had 
been a powerful advocate and always proved a most dangerous 
antagonist. So, the same quality of mind and temperament pre- 
vented him from appearing at his best in the judicial labor of the 
District Court, which included much nisi prius work. But to. the 
duties of the Supreme Court the qualities of Judge Sutliff most 
eminently fitted him. He had strong powers of analysis, and 
possessed to a g^reat degree the capacity for broad comprehension 
of difficult questions, and that most important talent of accurately 
applying principles to facts after due reflection. He was thor- 
ough in research. His opinions are logical, learned and master- 
ly. During his term the cases of ex parte Bushnell and Lang- 
ston, (Reported in 9th Ohio State Reports), came before the Su- 
preme Court at chambers upon a writ of habeas corpus. The 
cases arose upon a conviction in the United States Circuit Court 
for Nort.iern Ohio, under the Fugitive Slave law, the parties be- 
ing charged with unlawfully rescuing from his owner, in Cuya- 
hoga county, a slave called John, who had escaped from the State 
of Kentucky, and who had been ordered by the Court into the 
custody of his owner, and delivered to him by the United States 
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Marshal. The legal controversy turned upon the power of Con- 
gress to legislate, under Section 2 of Article 4 of the Constitution 
of the United States, upon the subject of the right of the owner of 
a slave to pursue him in another State, and there reclaim him, and 
to provide for the punishment of any person interfering with such 
reclamation. By a majority, the Supreme Court held that the 
power existed, and that, whatever difference of opinion might 
' prevail as to that proposition, yet the power had been too long 
exercised, and too generally acquiesced in, to make it admissible 
for the Supreme Court of Ohio to hold otherwise, and thus bring 
the authorities of the State in conflict with the authorities of the 
general government. Judge Sutliff, with Judge Brinkerhoff , dis- 
senting from the other three judges, held that the prisoners ought 
to be discharged ; and he embodied his reascms in a most able and 
thorough argument. Of this opinion Mr. Sumner, in a letter, 
containing expressions of warm admiration and commendation, 
and declaring his confidence tfiat its doctrines were law and must 
finally be adopted, said : '*In delivering your opinion on this sub- 
ject, you have erected a monument to yourself in the judicial his- 
tory of the country." This encomium is quite sufficient, but it 
may be permitted the writer to add that a recent re-reading of that 
dissenting opinion impresses him that there is not, in any case 
reported in the series of reports of the Supreme Court of the State 
to which his attention has been called, an argument more replete 
with learning, nor one showing a more thorough mastery of the 
subject in hand ; jior, indeed, one evincing greater power of dis- 
crimination and reasoning. The disputants then but little thought 
that the claim of the master to the person of the slave would soon 
be hushed to silence amid the din and smoke of battle, and the 
boasted property in man be forever destroyed as one of the in- 
evitable results of a contest for supremacy between the National 
Government and citizens of seceded States. But the unexpected 
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happened, and, as one of the consequences, the subject of discus- 
sion in that famous case ceased to hold popular attention. To 
the student, however, especially to one who is interested in trac- 
ing the origin, growth and fall of the slave poWer in America, the 
discussion will remain one of keen interest, and he will find much 
in this report, and especially in this dissenting opinion, to engage 
his serious thought and win his admiration. 

In 1860 Judge SutUff was a delegate from the famed Nine- 
teenth District to the Chicago convention, at which Mr. Lincoln 
was nominated for the Presidency. Tne unfortunate rejection 
by the convention of a resolution* offered by Mr. Giddings, which 
some of the convention thought unnecessary, and others perhaps 
thought little about, will be recollected, and the leaving of the 
convention by Mr. Gjddings. That resolution embraced the ker- 
nel of the principles enunciated in the second paragraph of the 
Declaration of Independence, affirming the equality of all men 
before the law and their possession of the inalienable rights of 
life, liberty ^nd the pursuit of happiness. The consideration 
which Mr. Giddings received during his attendance at the conven- 
tion made it obvious how large a space he filled in the general 
estimation, and how important might be the consequences of his 
withdrawal. Judge Sutliff saw the great moment of the occasion 
and made haste to avert the danger. Exercising the influence of 
his advice and persuasion with the New York delegation, he 
caused another resolution, embracing the substance of that of Mr. 
Giddings' to be offered from that quarter, and the convention, ap- 
preciating the exigency, immediately passed it. Of this Mr. 
Giddings was informed and returned to the convention with a 
welcome of cheers and the waving of handkerchiefs, and the 
breach was repaired. 

At the end of his judicial term, Judge Sutliff returned to the 
practice of his profession, and continued that, with other business, 
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to the end of his life. He did not cease to take an interest in cur- 
rent affairs. He urged and in many ways promoted energetic 
and efficient action in measures tending to the public good, and 
was an attentive and intelligent observer of the course of events, 
and of tlie part borne in them by the actors. He was an ardent 
supporter of the war for the preservation of the Union, and it 
was a favorite sentiment with him, that when the war was ended, 
it should not be said that this general or that statesman had ac- 
complished it, but tlie American people. 

After the war, he supported the ensuing Constitutional 
Amendments, but he was in favor of a liberal policy toward the 
South and of a continuance of the paper money policy which the 
government had pursued in the war,. He supported Horace 
Greeley for the Presidency in 1872, and was himself the candi- 
date of the so-called Liberal party in the same year for Congress. 
After that he held an independent position in politics, although 
generally regarded a Republican, and most frequently voted with 
that party. 

He continued in active work until his death. That event oc- 
curred on the 24th day of April, 1876. It was a very sudden 
death and came during the prevalence of a violent tornado which 
visited Warren on the afternoon of that day. He was well just 
before the storm broke. He was gone at its close. The strong 
man had been touched as with the finger of the Almighty, and 
his spirit called to that higher realm in the existence of which he 
had,. all his life, professed a firm belief. 

Judge SutlifT was a man of remarkable qualities. He was a 
man of extraordinary ability. When aroused, and especially 
speaking upon any favorite topic, he exhibited unsurpassed power. 
In moments of his inspiration, the writer has heard him, when it 
seemed as if he spoke as never other man spake. Judge Sutliff 
had a large acquaintance with the classics, and with that highest 
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of all classics, the Bible. He was especially fond of Shakespeare 
and Wordsworth. He had great delicacy of sensibility. He 
rarely, if ever, offended against good taste or propriety, and his 
associates do not recall the utterance by him of a vulgar sentiment 
or a coarse expression. With the strength and virility of a vig- 
orous man, he appeared to possess the delicacy of a refined 
woman. Although an admirer of the gentler sex, and holding 
good women in the highest esteem, he never married. He had 3 
lively sense of humor, and of wit, which he could use with readi- 
ness and effectively. His friendships were most enduring; no 
man could feel more deeply the ingratitude of a friend, and yet 
no man could overlook with .more charity. He had a large lib- 
erality, but which sought no blazonment. With very few did 
fraternal regard ever embrace so wide a range of objects. Nor 
were his benefactions confined to those of his own kin. By a 
provision of his will, rcently made effective, the city of Warren 
obtains a substantial legacy, amounting to several thousands of 
dollars, to be used, and now being used, for the "improvement, 
instruction and enjoyment of the youths and children of War- 
ren ;" a sum not large, judged by itself, as compared to gifts for 
like purposes by Girard, Astor, Cooper, and other philanthropists, 
but much larger than their benefactions when compared with the 
estate at the testator's disposal. The gift was a wise and consid- 
erate one, and many a youth who may enjoy its benefits in years 
to come will hold the giver in grateful recollection. 

Judge Sutliff's personal address, and manner toward his fel- 
lows, was always characterized by urbanity, and that manifestation 
cf respect for others which marks the true gentleman. He had 
exceeding self-control and rarely if ever failed in the display of a 
just courtesy. He was exceedingly indisposed to pretensions for 
his own advancement. The writer believes that he fully realized 
his ability, in himself, to act in great affairs ; but this indisposition 
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kept him back, and the public places open in his later life were 
taken by others. He was always ready to enlist his services for 
the poor and needy, and always faithful in that service. Few 
have higher claims to a grateful remembrance, and there are few 
who will not sboner be forgotten. 



OUR PLACE IN THE INTERNATIONAL FAMILY. 

ADDRESS BY HON. WILLTAM R. DAY, BEFORE THE OHIO STATE BAR 

ASSOCIATION, JULY 11, 1901. 

To the time of the breaking out of the Spanish-American 
war the policy of the United States has been described as one 
of international isolation. We have been called the one great 
hermit in the family of nations. Within certain limits this state- 
ment of our position is correct. We had carried this policy in 
years past to the extent of permitting the decadence of a navy, • 
once the pride of the seas ; sometimes to a neglect little short of 
self-abasement of wrongs visited with impunity upon American 
citizens abroad exercising rights common to all civilized people 
in seeking beyond their own borders to improve their condition 
and tUe trade and commerce of their country'. A few months 
and all this has changed. The United States is now regarded 
as a factor and an important one in the solution of the world ^ 
problems in which she is interested. Foreign governments 
which have long neglected claims arising froin mistreatment of 
our citizens no longer permit disrespectful conduct towards 
them and are not unmindful of their rights. The world has 
come to know that to be an American citizen in every quarter of 
the globe impHes the protection of a nation alive to the interests 
of its citizens however distant, however humble. This, by no 
means, indicates that we have become or are likely to be a 
"World Power" in the sense that we shall adopt a policy of pro- 
moting our own aggrandizement at the expense of weak and 
defenseless people. It does mean the maintenance of our rights 
abroad, wherever they may be assailed. 
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While the advent and results of the Spanish- American war 
in a sense forced us to a seat at the "International council table" 
where our interests are involved, it did not create the conditions 
which sooner or later must have brought us into closer rela- 
tions with the other powers of the world. A strong man who 
would hold his place in the community cannot avoid a part in its 
affairs and the exertion of his influence for good or evil. Mod- 
ern invention has so annihilated space; means of communica- 
tion have so brought the world together, that it was impossible 
to long avoid the true relation which a strong and powerful na- 
tion must sustain to world affairs. While developing our re- 
sources, clearing our forests and building up our waste places, 
we could be content with caring for our own, letting the rest of 
the world go its way, but the time came when American pro- 
duction more than equalled home consumption, when a country 
working twelve months in the y^ar could supply its own market 
in six months time; when skill and industry had made the 
American product not only desirable for other nations, but to 
be furnished them at a profit; when, in short the American 
manufacturer and producer with the great army of skilled and 
efficient labor back of him, must seek beyond the seas for ade- 
quate markets. Unfortunately the time has not come when a 
nation can thus go afield claiming its rights if unprepared to 
enforce them. Without war this new relation would have led to 
the building of a navy, begun several years before the Spanish 
war, adequate to support and enforce the rights of American 
citizens and to maintain their treaty rights, that our people 
might have the opportunities to which they are entitled in com- 
peting for the markets of the world. 

The American people have an excusable pride in the influ- 
ence which our domestic institutions have given this country in 
enlarging constitutional rights under other forms of govern- 
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ment and encouraging people of other countries to insist upon 
the right to govern themselves. The torch of liberty rightly 
sliines ac the gateway of our country. 

While our policy has to a great extent been one of isolation, 
it is gratifying to note that we have had an important influence 
in the development and improvement of the world's code of in- 
ternational law to which civilized people have given their com- 
mon consent in determining international rights. We have a 
marked example of this in the first years" of our national exist- 
ence. Presuming upon her friendliness to us in our struggle for 
freedom, as early as 1793, France being at war with England, 
the Frentrh minister assumed to use the United States as an ally 
of his country, commissioning our citizens to fit out privateers 
for the destruction of the commerce of England. President 
Washington's firm position upon that subject met with a storm 
of indignation at the time, but he declared and enforced the 
right of every nation to protect its own sovereignty and its duty 
to remain neutral and prohibit acts which would injure either 
one of two warring powers. This position, firmly maintained 
by the President, led to the passage of an act of Congress in 
1794 embodying its principles in affirmative law. 

This act was afterwards embodied in the statute of 1818, 
and now constitutes with little change the title of the revised 
statutes of the United States on the subject of "Neutrality," mak- 
ing it criminal for a citizen of the United States within our juris- 
diction to accept a commission to serve with a foreign power at 
war by land or sea against a nation with which we are at peace, 
punishing enlistment in the United States with the intention to 

go beyond is jurisdiction into the service of a foreign power, 

• 

inhibiting the arming of vessels for use against people at peace 
with the United States or augmenting a force of foreign ves- 
sels of war, or preparing in the territory or jurisdiction of the 
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United States military expeditions against a foreign country 
with which the United States is at peace ; empowering the Presi- 
dent to order foreign vessels of war to depart from the ports of 
the United States and compelling them so to do when required 
by the law of nations. This short and comprehensive code of 
neutrality was the legitimate result of Washington's position in 
1793, and has come to be recognized international law upon the, 
subject approved by writers of the highest authority. It was 
this consistent position which lent force to our claim against 
the infractions of Great Britain upon our rights in the case of 
the Alabama claims and led to the establishment .of the prin- 
ciples embodied in the treaty of Washington betwen the United 
States and Great Britain, which it may now be safely assumed 
are a part of the world's international law. These principles 
require neutral governments "to use due dihgence to prevent 
the fitting out, arming or equipping of vessels which it has rea- 
sonable ground to believe are intended to cruise or carry on war 
against a power, with which it is at peace ; also to use diligence 
to prevent the departure from its jurisdiction of any vessel so 
intended to cruise or carry on war ; such vessel having been spe- 
cially adapted in whole or in part in such jurisdiction to warlike 
use ; not to suffer or permit either beUigerent to make use of its 
ports or waters as the base of naval operations against the other, 
or for the purpose of the renewal or augmentation of military 
supplies or arms, or the recruitment of men; to exercise like 
dihgence in its own ports and waters as to all persons within its 
jurisdiction, to prevent violation of the foregoing obligations' 
and duties." 

Of this treaty agreeing to arbitrate the Alabama claims, 
Andrew D. White, in his oration July 4, 1899, at the celebration 
at Delft in honor of Grotius, the founder of modern interna- 
tional law, said : "The heavy damages which the United States 
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asked at that time and which Great Britain honorably paid, were 
justified mainly, if not wholly, not on the practice of nations 
then existing, but upon what it was claimed ought to be the 
practice ; not upon positive law, but upon natural justice ; and 
that decision formed one of. the happiest landmarks in modern 
times; it ended all quarrel between the two nations concerned, 
and bound them together more firmly than ever." 

We have established, too, the principle for which we were 
willing to go to war in 1812, against the impressment into the 
service of the British navy of our sailors who were claimed, to 
be British subjects, and the principle for which we have always 
contended, and which is now said to be sound international law, 
that a nation's flag protects, in time of peace, its citizens from 
seizure or molestation upon the high seas. 

At the Peace Conference at The Hag^e, the American 
Commissioners proposed an^ article embodying the principle of 
immunity from destruction or capture of private property at sea 
not contraband of war. The proposal was not definitely acted 
upo», but was the basis of a resolution expressing the hope that 
the subject would be included in the program of a future con- 
ference. 

The Unitea States did not become a party to the Declara- 
tion of Paris in 1856, abolishing privateering, because it did not 
provide that the property of private individuals shou|d have im- 
munity from seizure at sea when riot contraband of war. Nev- 
ertheless at the outbreak of the Spanish war the American Gov- 
'ernment promptly declared its intention not to resort to priva- 
teering. 

More than any other country we have taken the lead in 
promoting the principle of arbitration of international difficulties. 
In summarizing the work of the nations in this regard as high 
an authority as John Bassett Moore, author of the History and 
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Digest of the International Arbitrations to which the United 
States has been a party, and to whose writings I am indebted for 
historical information, has shown that up to one year ago the 
United States had engaged in fifty-seven international arbitra- 
tions; that there were then pending between the United States 
and other governments five incomplete arbitrations. Great 
Britain has been a party to twenty arbitrations with the United 
States and has had in all fifty-three international disputes thus 
settled. France follows with sixteen. So that in this peaceful 
and humane way of adjusting international differences the 
youngest of the great nations is in the lead. It is idle to sup- 
pose that we are within haiHng distance of 'the time when the 
peaceful methods of the lawyer shall supersede the destructive 
power of the soldier. The millenium is still a good ways off. 
It is gratifying to know that in so many instances the scales of 
justice have been adopted as the measure of international right. 
A comprehensive plan of arbitration was adopted by the Pan- 
American Congress in the city of Washington, called upon the 
initiative of Mr. Blaine and over which he presided in 1889. 
This plan is too lengthy to be considered here, but it undertook 
to provide that it should be obligatory upon all the contracting 
nations to arbitrate all controversies which in the judgment of 
any one of the nations involved in the controversy did not im- 
peril its independence. Mr. Blaine with characteristic fervor in 
the closing speech before the congress used this language : 

"If, in this closing hour, the conference had but one deed 
to celebrate, we should dare to call the world's attention to the 
deliberate, confident, solemn dedication of two great continents 
to peace, and to the prosperity which has peace for its founda- 
tion. We hold up this new Magna Charta, which abolishes war 
and substitutes arbitration between the American republics, as 
the first and great fruit of the International American Confer- 
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ence. That noblest of Americans, the aged poet and philan- 
thropist, Whittier, is the first to send his salutation and his bene- 
diction declaring: 

" 'If in the spirit of peace the American conference agrees 
upon a rule of arbitration which shall make war in this hemis- 
phere well nigh impossible, its sessions will prove one of the 
most important events in the history of the world/' 

Notwithstanding this exalted commendation of the work of 
the conference, the ratifications which were to be exchanged by 
the approving nations on or before the 1st day of May, 1891, 
were not forthcoming, and so far as the intended treaty obliga- 
tion was concerned, nothing came of this new Magna Charta 
thus held up to the emulation of mankind. It is even said that 
some of the high contracting parties were falling on one another 
before their delegates had time to reach home. 

The world goes on building its navies and arming its sol- 
diers, and the people who cannot enforce their views if neces- 
sary with force of arms, still count for little in the settlement ot 
the world's problems. 

The American influence was potent if not prevailing in the 
most practical step for the- promotion of international arbitra- 
tion which has been taken. The great difficulty in establishing 
a scheme of international arbitration lies in the obtaining of a 
court in which the contending nations will have supreme confi- 
dence and which will be so far removed from political influences 
as to give its decisions with judicial authority. The Hague 
Conference took a long step towards the removal of that diffi- 
culty. All the great and many of the small powers of the world 
were represented at that conference, and most of them have rati- 
fied the treaty and have united in establishing an international 
court always open with a long list of judges from which to 
choose. The fact that such a court exists thus ready to open 
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its doors to contesting nations with competent rules of proced-^ 
ure and a permanent record of its judgments with all practical 
means for the administering of international justice at the hands 
of jurists voluntarily chosen, will no doubt, lead more and more 
to the adujstment of differences without resort to the dread ar- 
bitrament of war. This treaty to which the leading nations of 
the world are parties for the arst time gives the sanction of in- 
ternational law to the encouragement in the most solemn man- 
ner of a peaceful settlement of differences.- 

That there will continue to be questions that no nation will 
be willing to submit to arbitration, we cannot doubt. After our 
government had set on foot an investigation by its own officers 
of . experience and integrity into the cause of the destruction of 
the Maine, an application was made for a joint board of inquiry 
on behalf of the government of Spain, which this government 
declined. Again, and .more than once in the deliberations of 
the Commissioners of Paris, the Spanish Commissioners brought 
up the subject of arbitration of the loss of tMs battleship. It 
was again declined. It is true that at that time the American 
Commissioners regarded the incident as closed by the results of 
the war and the end of Spanish control in the West Indies as 
more desirable than any pecuniary reparation, and, after all, the 
American navy had closed tnat account with a fearful balance 
against the offending country. 

That the principles involved in the Monroe Doctrine can- 
not be submitted to the arbitration of any court composed of 
representatives of other governments, was recognized in the 
reservation under which our representatives in the conference at 
The Hague signed the treaty, as follows : 

"Nothing contained in this convention shall be so con- 
strued as to require the United States of America to depart 
from its traditional policy of not intruding upon, interfering 
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with, or entangling itself in the political questions or internal 
administration of any foreign state; nor shall anything con- 
tained in said convention be so construed as to require the re- 
linquishment by the United States of America of its traditional 
attitude toward purely American questions." 

Nothing can be better settled than the purpose of the Amer- 
ican Government to maintain the Monroe Doctrine in its true 
interpretation as preventing the imposition of monarchical gov- 
ernment upon Americans or the further extension of European 
colonization upon American soil. That the attitude of America 
is fully appreciated upon the subject,' was shown by the accept- 
ance of our contention by Great Britain when the doctrine was 
carried to the verge in the Venezuelan boundary dispute, and 
the more recent instance at The Hague where the powers were 
willing to accept the signature to the treaty with the reservation 
recited. It is to be noted that in this perhaps largest representa- 
tive assemblage of the nations ever convened for treaty pur- 
poses, the American representatives declared that nothing in 
the convention signed should be so construed as to require the 
United States to depart from its traditional policy of non-en- 
tanglement in the political questions or internal administration 
of foreign states. This certainly does not mean that the United 
States cannot co-operate with other nations where its interests 
or duty may require it so to do, or remain indifferent to the 
friendly attitude of a nation whose sympathies are with us in 
time of trouble. Recent events in China illustrate the propriety 
and necessity of co-operation with other powers in the attain- 
ment of common ends. Nor does it mean that the United States 
will necessarily refrain from interfering with the internal admin- 
istration of foreign states, where it is being exerted to oppress 
American citizens in the exercise of treaty rights or privileges 
protected by international law. Certainly we shall not decline 
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any friendly shoulder which shall help us to keep open any of 
the doors to opportunity, which ought not to be closed in the 
faces of American citizens. This declaration is presumed to be 
only a reiteration of the American doctrine since the days of 
Washington's Farewell Address,, warning against entangling our 
peace and prosperity in the toils of European ambition, or mak- 
ing foreign alliances of a permanent character. That our rela- 
tions to the outside world will be extended and opportunities for 
trade and commerce greatly advanced, cannot be doubted. We 
shall have an Isthmian Canal. This is not the occasion for the 
discussion of controverted matters of public policy, and we need 
not consider whether the canal will be biult as declared by 
Henry Clay, when Secretary of State under John Quincy Adams : 
"If the work should ever be executed so as to admit ot the 
pasage of sea-going vessels from ocean to ocean, the benefits 
of it ought not to be appropriated^to any one nation, but should 

« 

be extended to all parts of the globe upon the payment of a just 
compensation or reasonable tolls"; or the United States shall 
build and manage the same with the right to fortify it in time of 
war. The canal will be built and when built, must redound 
greatly to the advantage of American trade in the Pacific Ocean 
and with the South American States. 

With prophetic vision, more than thirty-two years ago, 
William H. Seward declared: 

"The Pacific Ocean, its islands, its shores, and the vast re- 
gions beyond will be the chief theatre of events in the world's 
great hereafter." 

Our advent into the islan'ds of the Pacific, multiplying trade 
with the east, the establishment of great lines of commerce from 
the Pacific coast, which are building some of the largest and 
finest ships in the world's service, no less than recent events in 
China all point to our activity upon that stage. American for- 
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eign policy has given striking illustrations of the high plane up- 
on which it has been conducted in the course our government 
has pursued during the recent outbreaks in that country. The 
policy of this government declared at an early stage of the diffi- 
culty and consistently pursued, committed us to a course which 
should preserve to China its government and territory at the 
same time protecting the rights of other countries guaranteed 
by treaty and International Law, and "Safeguard for the world 
the principle of equal and impartial trade with all parts of the 
Chinese Empire." 

/This declaration of high purpose was consistent at once 
with the rights of China and of foreign governments doing busi- 
ness in her domain. Our example had a potent influence, we 
cannot doubt, in determining the policy of other governments. 
The demand for reasonable indemnity only and the withdrawal 
of our troops with the exception of a small legation guard is an 
example of moderation in power, which may well be emulated. 

The continental union has widened its borders and added 
to its territory since the Fathers framed the government of the 
United States. First, Louisiana, now a magnificent domain of 
twelve states and two territories, the Floridas, Texas, part of 
Oregon, California, New Mexico, the Gadsen purchase, Alaska, 
Hawaii, the Philippines, Porto Rico, Guam, Tutuila and some 
other islands in the Samoan Group. None of this vast domain 
has been taken for exploitation for our benefit. Our territory 
is now two and one-half times greater than it was when the 
constitution was adopted, but it has not been achieved by wars 
of conquest and subjugation. During the Mexican war we oc- 
cupied the capital of Mexico. She was practically at our mercy, 
yet we paid her $15,000,000, for the territory ceded and assumed 
$3,500,000 of claims which she owed our citizens. It is some- 
times declared in high places by lawyers and statesmen to whose 
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opinions the greatest respect is due, and in works of authority, 
it is recorded upon maps of the recently acquired Philippines 
that they came to us by conquest. The truth of history in the 
light of actual facts is a sufficient answer to this statement. That 
territory may be seized by conquest, which by treaty cession or 
long holding may ripen into full title, is undisputed international 
law and often illustrated in the world's history. Let us see for 
a moment how plain a tale shall put down this claim of conquest. 
The United States went to battle with the sentiment inscribed 
on its banner that war was not waged for conquest or self-ag- 
grandizement. The preliminaries of peace were signed at 
Washington on August 12th in a protocol, which was a contract 
to be specifically performed by the solemn stipulations of an in- 
ternational treaty. Admiral Dewey had then destroyed the 
Spanish fleet before Manila, but had not taken the city, much 
less made a conquest of the Philippine Islands. The protocol,, 
the authority under which the commissioners met and which 
alone called them together, was expressly framed so as to em- 
body the precise terms of the note of the government of the 
United States in response to the Spanish appeal for terms of 
peace, which said in outlining the American demands : 

"First. The relinquishment by Spain of all claims of sov- 
ereignty over or title to Cuba and her immediate evacuation of 
the island." 

"Second. The President, desirous of exhibiting signal gen- 
erosity, will not put forward any demand for pecuniary indem- 
nity. Nevertheless he cannot be insensible to the losses and 
expenses of the United States incident to the war or to the 
claims of our citizens for injuries to their persons and property 
durnig the late insurrection in Cuba. He must, therefore, re- 
quire the cession to the United States and the immediate evacu- 
ation by Spain of the island of Porto Rico and other islands now 
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under the soverignty of Spain in the West Indies, and also the 
cession of an island in the Ladrones, to be selected by the United 
States." 

"Third. On similar grounds the United States is entitled 
to occupy and will hold the city, bay and harbor of Manila pend- 
ing a conclusion of a treaty of peace, which shall determine the 
control, disposition, and government of the Philippines." 

These "simil&r grounds" refer to those upon which the 
United States demanded the cession of Porto Rico and other 
islands in the West Indies and one of the islands in the group 
of the Ladrones, namely, demanding no pecuniary indemnity but 
a transfer of the territory in lieu thereof to meet the losses and 
expenses of the United States incident to the war or to the 
claims of our citizens for injuries to their persons and property 
•during the late insurrection in Cuba. 

When this protocol was signed* Manila had not surrendered. 
In the subsequent capitulation to General Merritt the surrender 
was limited to the harbor, city and bay of Manilla, which the 
protocol of August 12, 1898, provided the United States should 
occupy and hold pending the conclusion of the treaty of peace. 
In the meeting under this protocol and negotiations thereunder, 
we recognized that our holdings were to be acquired by virtue 
of its terms and not because of a supposed conquest of territory. 
Authorities upon international law, not unlike our civil law 
courts and writers, do disagree, but they concur in holding that 
a capture made after agreement upon preliminaries of peace 
with an armistice, shall have no effect upon the negotiations or 
change the status of the high contracting parties at the time the 
armistice is declared. The first answer, then, to this claim, is 
that a conquest prior to the meeting of the commissioners, did 
not in fact exist. In publishing the private correspondence be- 
tween the President and his representatives in the negotiation 
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of the treaty, by resolution of the Senate January 21, 1901, as 
well as the proceedings of the meeting at Paris it is made plain 
that a claim of conquest was not made the ground upon which 
the cession was demanded. What then did induce the United 
States to accept governmental responsibility for the entire 
Philippine group? The advisability of assuming this grave re- 
sponsibility divided the commission upon widely divergent lines ; 
that none of the islands should be taken ; that governmental re- 
sponsibility was more likely to be a burden than a benefit and 
should be limited to our obligations resulting from the war ; that 
the entire group should be taken with pecuniary and other con- 
cessions; that the entire group should be taken with no conces- 
sions .at all. The negotiation of treaties is an executive func- 
tion, the instruction of the President upon which was formu- 
lated the final demand for the cession of the Philippines uses 
this important language: 

"A treaty of peace is of the highest importance to the 
United States, if it can be had without sacrifice of plain duty. 
The President would regret deeply the resumption of hostilities 
against a prostrate foe. We are clearly entitled to indemnity 
for the cost of the war. We cannot hope to be fully indemnified.. 
We do not expect to be. It would probably be difficult for 
Spain to pay money. All she has are the archipelagoes of the 
Philippines and the Calorines. She surely cannot expect us to 
turn the Philippines back and bear the cost of the war and all 
claims of our citizens for damages to life and property in Cuba, 
without anv indemnity but Porto Rico, which we have, and 
whidh is wholly inadequate. * * * * From the standpoint 
of indemnity both the archipelagoes are insufficient to pay our 
war expenses, but aside from this, do we not owe an obligation 
to the people of the Philippines, whidh will not permit us to re- 
turn them to the sovereignty of Spain? 
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"Could we justify ourselves in such a course, or could we 
permit their barter to some other power? Willing or not, we 
have the responsibility of duty, which we cannot escape." 

The American Commissioners, in bringing the negotiations 
to a conclusion under these instructions, formulated a demand 
in which they said : 

"Porto Rico, Guam and the PhiHppines will bring burdens, 
as well as benefits, and, regarded simply as an indemnity, will 
be grossly inadequate to compensate the United States for the 
mere pecuniary cost of the war ; and yet, in spite of all this, for 
the sake of peace, we propose to make to Spain, liberal conces- 
sions. Can we be justly charged with abuse of our opportuni- 
ties, or with taking undue advantage of the misfortunes of an 
adversary? The American Commissioners can perceive no 
ground for such a charge. On the contrary, they think that the 
Spanish Commissioners should accept our terms at once, and 
restore peace between the two countries." 

"Even if the United States were disposed to permit Spanish 
sovereignty to remain over the Philippines, and to leave to Spain 
the restoration of peace and order in the islands, could it now 
in honor do so ? The Spanish Commissioners have, themselves, 
in an earlier stage of these negotiations, spoken of the Filipinos 
as our alHes. This is not a relation which the government of 
the United States intended to establish ; but it must be admitted 
at least that the insurgent chiefs returned and resumed their ac- 
tivity with the consent of our military and naval commanders, 
who permitted them to arm with weapons which we had cap- 
tured from the Spaniards, and assured them of fair treatment 
and justice. Should we be justified in now surrendering these 
people to the government of Spain, even under a promise of 
amnesty, which we know that they would not accept?" 
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"If, on the other hand, the United States should be content 
to retain Luzon alone, should anything but trouble be expected 
from the division of the group? Would not contrasts in gov- 
ernment, in modes of administration and in the burdens of taxa- 
tion, in different islands lying so closely together, but largely 
inhabited by kindred peoples, produce a discontent among the 
inhabitants? If the natives of the islands that remain under 
Spanish rule should, as would doubtless be the case, continue 
in insurrection, would not the natives of the American islands 
endeavor to help them, by fitting out hostile expeditions and 
furnishing arms and supplies? Would not complaints then be 
made by one government against the other, leading to crimina- 
tion and recrmina.tion and probably in the end to another inter- 
national war?" 

"The situation that has arisen in the Philippines was neither 
foreseen nor desired by the United States, but, since it exists, 
that government does not shirk the responsibilities gr6wing out 
of it ; and the American Commissioners now make to the Span- 
ish Commissioners, in the light of these responsibilities, a final 
proposition." 

It was thus apparent that while indemnity was the legal 
ground disclosed upon which the demand rested, the controlling 
reasons, which actuated the United States in demanding the 
cession, were those which arose from its obligations thus sum- 
marized with the full recognition of the possible burden that 
might be entailed. While the United States did not obtain this 
cession by a voluntary purchase in the sense that it went abroad 
seeking for colonial acquisitions, it is true that it voluntarily, 
recognizing its obligations, paid $20,000,000 for a cession of the 
islands. But it is said Spain did not willingly part with the last 
of her insular possessions and give up the last jewel in her im- 
perial crown. It does not then follow that she parted with her 
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possessions by the strong hand of conquest. When the Ameri- 
can proposal to pay $20,000,000 and concession of treaty privi- 
leges was made to the Spanish Commissioners, a publication of 
their correspondence shows that a majority of them preferred 
to leave the Americans to the^ necessity of a conquest and with- 
draw from further deliberations. The Spanish government over- 
ruled its commissioners and instructecj an acceptance of the con- 
cessions and the making of a treaty. It chose this course rather 
than the probable alternative of losing the islands in a continu- 
ance of the war. The American Commissioners under instruc- 
tions from the President, recognizing the obligations of this 
government, its historical traditions and liberal policy, offered 
the money and the other concessions for the sake of immediate 
peace, rather than be compelled by a failure of the treaty and 
a further prosecution of the war to make a conquest of the 
islands. This recognition of our obligations has been called 
sentimental. This might seem to be the case if the government 
looked only to its selfish interests and seized territory and sub- 
dued races whenever its commercial advantages may be im- 
proved. This policy has been derided as a species of interna- 
tional quixotism, and a recognition of an obligation on the part 
of the United States to "furnish canned libertv to all mankind.'' 
American policy must plead guilty in more than one instance to 
so much sentimentalism as recognizes the rights of struggling 
people and seeks to confer upon them the blessings of liberty. 
It was largely sentiment that demanded an end of Spanish rule 
in Cuba even at the cost of war. In a high sense it is sentiment 
which leads the American people to prefer self-government to a 
colonial relation to another power, which permits the widest 
range of local control. It may be sentiment which is seeking 
to build up in the far East a self-respecting, self-governing peo- 
ple, but it is sentiment which is growing in the world and some 
day may leaven the whole lump. 
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The treaties of nations constitute a source of international 
jurisprudence. In this regard the United States may be said to 
have furnished a just precedent in its refusal to recognize either 
for Cuba or the United States the obligation of the so-called 
Cuban d^bt. Investigation showed that practically ail of it had 
been incurred in efforts to subjugate the people of the island. 
The American contention, never yielded, was that the pledge of 
Cuban revenues for this purpose, could only be effectual so long 
as Spain held the island and collected the taxes, and that the 
purchasers of such bonds took the risk that the rebellious colony 
might succeed in throwing off the yoke of Spain. If this were 
not so, it would only be necessary to saddle a struggling people 
with large debts for their subjugation, granting them liberty only 
upon terms of assuming burdens that it might be impossible to 
discharge. 

This new touch with the aifairs of the world brings new op- 
portunities and involves new responsibilities. Our "widening 
horizon" will give us clearer, as well as broader vision. We 
must prepare to acquit ourselves in these new relations in a 
manner creditable to our traditions. We must never lose sight 
of the fundamental principles of our government. This obliga- 
tion is all the more binding now that a decision of the Supreme 
Court of the United States has made the government and dispo- 
sition of the islands practically one of policy to be determined 
by the American people. During ^he time which Mr. Justice 
Brown designates as the period when the American people may 
finally decide as to the status of these islands and their inhabi- 
tants — "Whether they shall be introduced intQ the sisterhood 
of States or be permitted to form independent governments,'' 
the trust must be discharged with fidelity and consistently with 
the principles of liberty inherent in our government, for which 
our fathers fought and for which this country stands as the lead- 
ing exeample in all the world's history. We must see to it that 
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the policy happily initiated in the Philippines, in requiring a civil 
service based on merit and faithful service, shall be continued. 
The best and ablest of our young men must be educated for this 
service and our foreign representation placed upon a basis of 
more permanent tenure with promotion for competent service. 
In spite of the defects of our present system, the American con- 
sul, as a rule, is an efficient, often hard worked and in most cases 
underpaid official. Notwithstanding his short term and poor 
pay, his reports have challenged the admiration, of the leading 
trades-journals of the commercial countries of Europe, who call 
upon their authorities to furnish information as prompt and re- 
liable as is distributed to the manufacturers and merchants of 
America through the medium of our State Department from 
compilations of the reports of consuls. With a system of ap- 
pointments based on merit, the retention of capable men, the 
weeding out of the inefficient, a system can be built of consuls 
ever vigilant to protect American interests and promote Ameri- 
can trade. Our diplomatic service in its higher walks, owing to 
the small salary paid by our government, has limited opportu- 
nity of selection to fill its important places to those pecuniarily 
able to stand the financial drain, which these positions inevitably 
entail. Fortunately we have been able to find men able and will- 
ing to make the necessary pecuniary sacrifice, who have filled 
with credit our important posts abroad. But this ought to be 
remedied so that others thap the rich shall not be debarred from 
the service. 

To the bar of public opinion, which after full investigation 
and discusion must ever be the rule of actiori with a self-govern- 
ing people, questions of foreign policy will be brought more and 
more as time advances. It is to be the high destiny of the Am- 
erican Republic to promote international relations upon a basis 
of insistance upon our rights, with fairness and respect for the 
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rights of others. The members of such associations, as the one 
before which I have the honor to appear to-day, can do much to 
influence public opinion by the advocacy of those principles 
which should actuate a just nation in dealing with other people. 
Lawyers more than any other class have promoted the building 
of our system of constitutional government. The arguments of 
Hamilton and Webster preceded and anticipated the opinions of 
Marshall and Story. The profession owes to its high calHng 
the duty of maintaining in international relations the principle 
that justice and fair dealing are equally obligatory upon nations 
and men. 



SPECIAL LEGISLATION. 

AN ADDRESS I5EFORE THE OHIO STATE BAR ASSOCIATION BY HON. 
JAMES RUDOLPH GARFIELD, MKNTOR, OHIO. 

One of the chief subjects considered by the convention at 
which the present Constitution of Ohio was formed was Special 
Legislation. Under the old Cons-titution a great number of 
special acts relating to corporations had given rise to much con- 
fusion, the creation of special privileges, and the unavoidable re- 
sult of a tendency toward legislative log-rolling, not always free 
from dishonesty. 

The frame rs of our present constitution adopted three arti- 
cles under which they supposed that the possibility of continuing 
the evils of special legislation was avoided, viz. : 

(a) Article II, Section 26 : "All laws of a general nature 
shall have a uniform operation throughout the State. '* 

These words are simple and direct. It seems difficult to use 
language that more clearly lays down a clear path for legislative 
progress. And yet, as we know, the two words "general nature" 
have been turned, twisted, and wrenched until all semblance to 
their plain meaning has been distorted by thousands of legis- 
lative absurdities and monstrosities. The Supreme Court, in 
Lehman vs. McBride, 15 O. S., 605, stated clearly the object of 
the Section : 

"To prevent improvident legislation", i. e., 
such as existed under the former constitution. Yet as we read 
many of our laws we are forced to believe that the eye of Provi- 
dence by some mischance failed to turn its searching glance into 
our legislative halls. 

242 
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(b) Article XIII., Section 1 : "The general assembly shall 
pass no special act conferring corporate power''. 

This section applies to all corporations, public as well as pri- 
vate. It seemed to afford an exact remedy for then existing 
evils and for about twenty years was followed without abuse, 
both the legislative and judicial branches of government re- 
specting the evident wisdom of the section. At last, however, 
one of the great cities of the State was blinded by visions of pos- 
sible commercial advantage, and began railroad business. The 
judiciary adopted the legislative view of that departure from the 
straight palh of constitutional requirements, let down the bars ; 
and since then the flood of laws granting, under the spaciou? 
guise of general applicability, special municipal corporate powers, 
has swept away all barriers, spread over our municipal fields, and 
lost the constitutional path in a dismal swamp where the weeds 
of debt, bonds and unjust taxes thrive with deadly luxuriance. 

(c) Article XIII, Section G : "The general assembly shall 
provide for the organization of cities and incorporated villages 
by general laws, and restrict their powers of taxation, assessment, 
borrowing money, contracting debts and loaning their credit, so 
as to prevent the abuse of such power." 

This section construed with Section 1, of the same arti- 
cle, seemed to surround the people of municipalities with 
ample safeguards, and would have been sufficient had not 
the pernicious scheme of the classification of cities been 
sustained. The proposed municipal code is the result of 
the abuse of this section ; the general and deep interest in 
this subject shows how keenly people feel the burdens cast 
upon them by reason of such abuse. 

"This Association is to be congratulated upon the action 
that it has taken regarding the municipal code. The un- 
derlying principle upon which that code is formed is the 
absolute wiping out of all schemes of classification of ' 
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cities, leaving only the constitutional division between 
the cities and villages ; other features touch especially the 
question of special legislation having to do with safeguards 
which are provided for under the second section of the 

, constitution to which I have referred ; that is, by imposing 
upon the people of the muncipalities certain general limi- 
tations of the taxing and debt power within which limita- 
tions these people must conform to the general laws; 
• also, under the proposed code there is introduced a merit 
system which, in itself, is an essential basis to meet poli- 
tical evils, which have been the outgrow^th of special legis- 
lation." 

Ine growth of special legislation has been gradual and 
insidious. It began with the general classification of the 
larger cities on the basis of population ; then came grades 
and sub-grades, until acts were designedly passed placing 
each of the principal cities in a class and grade by itself. 
The Supreme Court having sustained the first classifica- 
tion allowed for years the extension of the principle ; and 
each General Assembly, like the proverbial calf, took 
more rope. The next step was the adoption of special 
county laws, describing the county as containing a city 
of a certain grade and class ; road laws, jury laws, election 
laws applicable to particular counties, although all dealing 
with subjects of a general nature, were placed upon our 
statute books. The climax of this abuse reached the 
point of absurdity, this very absurdity bringing men to a 
realizing sense of its viciousness. Acts were passed ap- 

^ plying to townships and villages and hamlets situated in 
counties containing cities of certain grades and classes. 
Fortunatelv the courts could see the constitution through 
this last thin veil, and many such acts were declared void. 

This, in brief, is the development of special legislation. The 
cause of such legislation has been and is, the desire of the citizen 
or public officers of a special locality to avoid the safeguards 
provided by the general laws. Sections 1692, 2835, 2837, of the 
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Revised Statutes, give all powers necessary to accomplish any 
object covered by the many special laws, but require the careful 
and honest exercise of such powers. An examination of these 
special acts discloses that in almost every case one or more of 
the following safeguards are destroyed, viz : 

1. Bonds are authorized without a referendum to the 
voters, leaving to the public officers, who are to issue the bonds, 
the determination of the necessity for such bonds. 

2. The increase of the tax rate beyond the general limit, 
without referring such question to the voters. 

3. The construction of public improvements without re- 
ferring the question to the voters. 

4. The payment of debts and deficiencies, usually the re- 
sult of extravagance, and sometimes of dishonesty. 

5. The accomplishment of some partisan political advan- 
tage, which could not and should not be obtained under the gen- 
eral laws. 

In addition to these particular abuses this practice has ut- 
terly demoralized proper legislative action. The General As- 
sembly has before it each session questions of vital importance 
to* the State as a whole, and yet because of the number of local 
special bills general legislation is made subservient to the daily 
log rolling tactics of members who do nothing but press tlieir 
particular local measures. It is not surprising that our people 
demand biennial sessions and short sessions after seeing the 
volumes of special acts, and studying the unconsidered general 
bills many of which demand the immediate and careful consider- 
ation of the General Assembly. 

No particular kind of special legislation more strikingly evi- 
dences and illustrates the evils just mentioned than the bond 
laws. The statistics of public indebtedness are complete argu- 
ments against such laws. During the past fifteen years the 
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local debts have increased from about $60,000,000 to about $100,- 
000,000, and the greater portion of this increase has been made 
under special laws. 

The following is a schedule of bonds authorized by special 
acts of the Legislature from 1890 to 1898 inclusive. The special 
points hereinafter referred to are shown by this schedule. 

BONDS ISSUED BY SPECIAL ACTS OF THE LEGISLATURE FROM 

1»90 to 1898. INCLUSIVE. 



• 


Total 
Boods. 


• 

Snbmited 
to Vote. 


No Vote. 


^ Per cent. 
Submitted 


Debt and 
Defici- 
encies. 


Cnyahora 
County. 


Hamilton 
Connty. 


Percent, of 
Cny. and 
Ham. Co. 
of Whole. 


'90 


12.889,900 


$1,173,700 


$1,716,200 


$267,800 


$25,000 


$ 15.000 


H 


»91 


3,249,600 


1,203,500 


2,046,100 


39 


296,100 


75,000 


780,000 


'92 


2.446,600 


909,000 


1.537,600 


38 


265,700 


105,000 


73,000 


f" 


'93 


9,666,020 


1,450,000 


8,216,020 


15 


555,500 


1,932,750 


1,694,500 


'94 


4,233,800 


1,302,500 


2,931,300 


31 


676.800 


220,500 


407,500 


15 


'% 


15,498,000 


740,000 


14,758,000 


4.7 


667,500 


5,540,000 


7,392,500 


83 


'98 


13,208,700 


4,989,000 


8,219,700 


38 
22 


81,000 


7,230,000 


4,856,C00 


92 




$51,192,620 


$11,767,700 


$39,424,920 


$2,810,400 


$15,128,250 


$15,218,500 


58.8 

• 



1900 $6,716,500 $624,000 $6,092,000 1$ $325,000 $3,350,000 $572,500 60 

* 

Of these very especial acts, there are only a few grant- 
ing powers which could have been properly exercised 
under the general laws of the state. The demand for 
much of such special legislation came from public offi- 
cials, not from the great body of the people. 

From an examination of these special laws, it ,will be 
found that the greater portion of them have authorized an 
increase of local bonded indebtedness, and, in some in- 
stances, the bonds were not only authorized, but were re- 
quired to be issued by public officers without a referendum 
as provided for in the general law. 

Another object sought was the increase of the tax rate. 
The general laws properly provided for a maximum limit 
of tax rate. Hundreds of these special acts have granted 
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to special muncipalities or counties the right to increase 
the tax rate for special purposes for a certain number of 
years. By what right the Legislature can increase, 
through special enactment, the local tax in a special 
locality, is beyond comprehension. There is no authority 
for it under the constitution, and the people of each local- 
ity hav.e the right to vote upon that proposition and de- 
termine whether or no they will increase the tax rate for 
any special purposes. 

Another kind of special laws is that which authorizes 
the construction of public buildings without submission 
of the question to a vote of the people. Public officials 
have thought that they and not the people required a new 
court house, a new town hall, or a new fire department 
building, and they have gone to the General Assembly 
and said, "Give us the power without submitting this ques- 
tion to a vote of the people of our locality of the right to 
construct these buildings." Many public buildings 
throughout the state have been constructed under such 
laws ; and the moment such buildings have been con- 
structed, then comes the question, how are they to be paid 
for; and the next year, unless sufficiently covered in the 
original act, the officials come and ask for another special 
law granting them the right to pay outstanding existing 
indebtedness which has been contracted by reason of the 
public improvements under way. 

Hence there has been a gradual growth of the special laws 
for deficiencies, and for debts ; even in the last Legislature one 
city asking for $95,000 under special act authorizing contin- 
uation of previous authority given; and for what purpose? To 
pay deficiencies in the general revenue fund, in the bridge fund, 
in the road fund ; these deficiencies would not have arisen had 
these public officials been unable to go to the Legislature, for aid 
in their extremity. 

And last, but by no means least, of the objects of special 
legislation is the accomplishment of some partisan political ad- 
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vantage which could not and should not be obtained under the 
general laws. This is known as "ripper" legislation. During 
the last ten years we all of us know how vicious has been the 
contest in the legislative halls over "ripper" legislation. When- 
ever any set of men became discontented with the administration 
of their special municipal government they sought the Legisla- 
ture, and if perchance they were with the dominating party they 
were able to obtain a complete overturning of their municipal 
government, and the substitution of that form of government 
which would give to the dominating faction in that locality the 
power to control municipal government. This, in itself, is a 
sufficient cause for the adoption of a code which will prevent 
such abuses of legislative power ; and it is in connection with 
this point that I would call attention to the element of the merit 
system, as suggested by the proposed Code. If you take away 
from the practical politician the municipal offices which he hopes 
to keep possession of by reason of a special change in municipal 
government, you would thereby take avvay from him the incen- 
tive to change. 

I will not stop to read the details of the investigation that 
I have made, but simply call attention to two or three striking 
instances. There have been authorized during the last ten or 
eleven years, $57,000,000 of bonds under special acts. Of this 
probably $12,000,000 were required to be submitted to a vote. 
There were some members of the Legislature who would not 
introduce these special laws without the referendum ; but it io to 
be remarked that in each instance where a referendum was re- 
quired, it was by a majority rather than a two-thirds vote for 
carrying into effect the issuance of the bonds. The larger cities 
have been the greater offenders ; they have had nearly sixty per 
cent, of all special bond bills. Thus Cuyahoga and Hamilton 
counties in some instances, as in the 1898 Legislature, asked for 
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92 per cent, of the $13,000,000 bonds authorized; by the power 
that they have exercised because of their larger delegations, 
through log-rolling tactics, it has been possible for them to in- 
flict upon the people of their localities this enormous indebted- 
ness, regarding which the people have had no voice. Among 
some of 'the earlier bond laws were those giving encouragement 
to manufacturing enterprises. Such laws were declared void; 
but even in the face of the decision of the Supreme Court of our 
State the last Legislature attempted to give to the village of 
Marysville, describing it as a village having at the last federal 
census a population of 2,810, the right to issue $50,000 worth of 
bonds, for the purpose of encouraging manufacturing interests in 
that locality ! And indeed, the last Assembly by constitutionally 
legal acts shows how difficult it is even in this day, when the ques- 
tion is being agitated, to stop bad habits that have been formed 
during the last thirty years.'* 

However, the story of special legislation is not without a sign 
of hope. During the past few years there has J^een an effort to 
return to the constitution. Our Supreme Court has stopped the 
most flagrant violations of the particular sections to which I have 
referred, and has laid a foundation for further escape from many 
evils. A sentence from the opinion of Judge Shauck, in Cincin- 
nati vs. Taft, 63 O. S., 164, taken in connection with recent de- 
cisions, gives us hoo^ that the past may be forgotten, if not 
forgiven. In commenting upon Walker vs. Cincinnati, 21 O. S., 
14, the learned judge says : 

"It may aid to prevent improper inference if it is added 
that it is not intended by any of these observations to in- 
timate the opinion that Walker vs. Cincinnati was cor- 
rectly decided, nor that the doctrine of stare decisis would 
require the same judgment with respect to independent 
legislation of like character". 
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The remedies for existing conditions are apparent, viz : 

1st. The adoption of the proposed municipal code, the es- 
sential features being the absolute abandonment of classification 
of cities. 

2d. The vigorous co-operation of the judiciary in preventing 
the slightest deviation from constitutional safeguards. Some 
people have evolved the belief that the legislative voice is the 
divine voice. Let our judges remember that they exercise equal 
and co-ordinate power under the constitution with the Legis- 
lature. If the local rights and powers of citizens are taken from 
them by the Legislature we must look to the courts to protect 
those rights and restore those powers. 

3d. A radical change in legislative procedure. Each As- 
sembly may provide rules for its own conduct which would pre- 
vent much ill-considered and hasty legislation, such as a refusal 
to suspend the constitutional rule as to three readings; the re- 
fusal to consider bills not printed ; the refusal to act upon meas- 
ures introduced during the last two or three weeks of the session. 
But to be effective, such provisions should be embodied in our 
constitution, together with an article giving to the governor the 
veto power. Until such much needed constitutional changes 
are made we must seek our remedies elsewhere. 

4th. The practical way to change existing conditions is to 
elect members of the General Assembly who will consider that 
the constitution is the fundamental law of the State ; that home 
rule is the mainspring of American political life ; that legislative 
interference with matters outside its proper sphere will not only 
be condemned by the people, but prevented by our courts. 

The election of members of the Legislature who will accom- 
plish such reforms cannot be secured by simply talking or wish- 
ing, but every citizen must perform the high duties of citizenship ; 
he must make his individual power felt in the smallest political 
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division, to the end that his representatives will in truth be rep- 
resentatives of the people, not the instruments of any man or set 
of men. 

Lawyers, especially, have grave duties regarding the legis- 
lative body ; special interests ask for special protection or special 
power ; lawyers are properly employed to represent such interests 
before the General Assembly. The lawyer, however, should 
know what effect any proposed legislation will have upon the ex- 
isting laws ; his duty should be to guard not only his client, but 
the constitution and the general law. Should not the rule of our 
conduct be, that we shall ask nothing* from the Legislature for 
our clients which we are not willing to advocate as citizens? 



JOHN MARSHALL. 

AN ADDRESS DELIVERED BY JOHN A. SHAUCK, CHIEF JU'STICE OF 

THE SUPREME COURT OF OHIO, BEFORE THE OHIO STATE 

BAR ASSOCIATION, COLUMBUS, O., FEB. 4, 1901. 

(Printed by Order of the Executive Committee.) 

The beginning of the century which has just closed was ap- 
proximately the beginning of the era of constitutional govern-ci 
ment, according to the American understanding of that phrase. 
i\ century ago to-day its development received a mighty impulse 
when John Marshall, by appointment from the second President, 
became the fourth Chief Justice of the United States in actual 
service, the fifth in appointment. The ])ropriety of his selection 
for that high station was generally recognized at the time by all 
who were in full sympathy with the complex system of govern- 
ment which had been undertaken. It became more and more 
manifest as the thirty-five years of his service passed, each bring- 
ing him opportunities to contribute something more toward fin- 
ishing and securing the great work of nation-building which had 
been commenced in the arduous struggle of the Revolution and 
advanced by the adoption of the constitution. The value of his 
services and the high character of his contributions toward the 
development of the important departments of the law upon which 
he left the deepest impress have so grown in appreciation during 
the sixty-five years which have passed since his death, that his 
appointment is now recognized as the principal ground of public 
gratitude to a President whose administration was characterized 
throughout by inteUigence and patriotism. His mastery of the 

principles of constitutional and international law. and his ability 
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to apply tftiem accurately, do not quite cease to appear phenome- 
nal, even after the most careful study of his character, his natural 
endowments and his appropriate preparation. 

His birth was twenty years before the Declaration of Inde- 
pendence, and somewhat nearer the beginning of the armed con- 
flict between Great Britain and the American colonies. His 
education was the best available whete he lived, embracing Eng- 
lish, mathematics, history, more than the rudiments of Latin, and 
a profound knowledge of the English classics. He began the 
study of law at the age of eighteen years, but had made little 
progress when Lexington proclaimed that the controversy be- 
tween England and the colonies had reached its last and most 
dramatic stage. He had studied carefully the merits of the con- 
troversy to the conclusion that the aggressions of England justi- 
fied the colonies in resisting to the extreme of war. With re- 
spect to the inheritance of moral qualities one may be an heir of 
the living. At the age of nineteen years he entered the conflict 
as a lieutenant in a Virginia regiment in which his father was a 
field officer. 

After the engagement at Great Bridge, where a patriot vic- 
tory drove the royal governor to the King's fleet, he joined the 
army in the north. He tasted victory with Wayne at Stony 
Point and with Washington at Monmouth. He was tested in 
the reverses at Brandywine and Germantown. He was discip- 
lined in the gloom and the sufferings of Valley Forge. Not- 
withstanding his youth, he was distinguished among the officers 
of that army for bravery, for intelligence and for serenity in the 
midst of vexations — distinguished for the qualities which were 
subsequently to make his name so illustrious. That he attracted 
the admiration and confidence of the commander-in-chief was of 
abiding importance, for it was to call him into' the public service 
in critical periods which were to follow the war. 
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On the reopening of the courts of Virginia after the surren- 
der of Cornwallis he began the practice of the law. His pro- 
fessional studies had chiefly been pursued amid the turmoil and 
distractions of the war, and he could not have brought to the 
bar the fruits of extensive research. 

His grasp of legal principles was intuitive. His aptitude for 
his chosen profession was apparent. Hosts of friends were at- 
tracted to him because of his splendid intellect, his lofty character 
and his g-enial nature. He at once took position in the foremost 
rank of the profession and fortified it at every trial of strength. 
He was entirely without those arts which are commonly desig- 
nated by the phrase "the graces of oratory." The character and 
habits of his mind were already established. His talent was 
analytical and constructive. He would have been metaphysical 
if he had not been intensely practical. He never interrupted the 
flow of his own discourse. He restated no proposition. He 
made no room for catch phrases. His sentences were incisive, 
and every sentence was a step in the direct and resistless pro- 
gress of his mind from premises to conclusion. A contempo- 
rary aptly likened one of his discourses to the easy but unremit- 
ting advance of the dawn. His speeches, like his opinions, 
abound in sententious questions, not only those general questions 
which comprehend cases and subjects, but those subordinate 
questions which occur in the process of analysis and argument, 
so stated as to suggest inevitable answers. 

His aptness for his chosen profession was illustrated by con- 
spicuous triumphs even in his youth. His devotion to it was 
shown by numerous refusals of tempting invitations to enter pub- 
lic life. But the dominant question of the times was in his esti- 
mation of vital importance. It was whether the liberty which 
had been achieved by the Revolution should be enshrined in a 
government capable of preserving it or be permitted to fall into 
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anarchy and disappear in despotism. Liberty had sojourned up- 
on the earth before, and such had been its fate. He had seen the 
war of the Revolution prolonged through unnecessary years. 
He had passed through defeats which would have been victories 
if there had been a government authorized to command the mili- 
tary resources of the people. He was an appreciative and hu- 
miliated witness to the embarrassment which resulted from the 
inability of congress to perform its treaty obligations because it 
was without power to levy a tax. All about him his maimed 
and broken companions in arms were in want beqause congress 
was unable to pay them the promised compensation for military 
services. He had seen a nation conceived in patriotism born in 
repudiation. He could not refuse to aid a cause which he be- 
lieved to be necessary to complete the work of the Revolution. 
He accordingly accepted service as a member of the legislature 
of Virginia, where he was tireless' in his efforts to secure a favor- 
able response to the calls of congress. Everywhere he was an 
earnest advocate of a competent general government. 

Upon the submission of the proposed constitution he be- 
came an earnest advocate of its ratification. In seventeen hun- 
dred and eighty-eight he entered the Virginia convention which 
was called to decide whether that instrument should be ratified. 
Though known to favor ratification, he was chosen by a con'- 
stituency opposed to ratification. He entered a convien- 
4:ion which was confidently believed to be opposed to 
ratification. His contemporaries were familiar with sover^ 
eignties divided by geographical lines, but that there should 
be two sovereignties existing within the same limits and oper- 
ating upon the same people was to many of them an incom- 
prehensible suggestion, hnperiuni in impcrio was not beyond 
their power to translate, but it was far beyond the power of 
many of them to comprehend. They were learned with respect 
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to national constitutions consisting of fundamental principles 
which had received more or less sanction from usage, but which 
might be overthrown in a moment by an unlimited monarch or 
an unlimited parliament; but an instrument authoritatively lo- 
cating and limiting the various functions of sovereignty and de- 
fining the modes of their exercise, as did the proposed constitu- 
tion, had never been tried. The opponents of the instrument 
were active throughout the country and nearly numerous enough 
to prevent its ratification. Nowhere was the struggle of that 
critical period more intense than in Virginia. The psycholo- 
gists have not attempted to explain the phenomenon, but many, 
who in other respects seemed patriotic and sane believed that 
while from their representatives assemb.led at State capitals, the 
people might expect a reasonable regard for their liberties, from 
those who should assemble at the capital of the nation they could 
anticipate only aggression and outrage. All had objected to 
taxation without representation ; they objected to taxation with- 
out respect to its conditions or objects. They had or affected 
a dread of a federal judiciiary with jurisdiction to uphold national 
authority by pacific means, and of military power sufficient to 
maintain order and resist foreign aggression. In support of 
these powers, and in answer to these objections, he spoke in the 
convention. In the opening sentence of one of tnese addresses 
he comprehended the entire controversy: "I conceive that the 
object ox the discussion now before us is, whether democracy or 
despotism be more eligible." In this antithesis those who, as- 
suming to be pre-eminently the friends of liberty, opposed the 
establishment of a competent general sfovernment were classed 
among the advocates of despotism. One who will thoughtfully 
read his speeches in amplification of that sentience, weighing all 
that is stated and suggested, must conclude that the classification 
was correct. He will also have compassed a volume on the phil- 
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osophy of government. Axioms, maxims, analogies, the lessons 
of history remote and near, were invoked without formal state- 
ment. In the long and philosophic forecast of such a mind, the 
dictator is not to be dreaded more than the excesses of liberty — 
the intolerable license and disorder — which are the dictator's 
opportunity. "All delegated powers are liable to be abused. 
Arguments drawn from that source go in direct opposition to all 
government, and in recommendation of anarchy. The friends of 
the constitution are as tenacious of liberty as its enemies. They 
wish to give the government power to secure and protect it." 

He defined with clearness the boundaries between the sub- 
jects of state and federal cognizance. He outlined the powers 
of the federal judiciary to whose systematic development he was 
to contribute so much. To the objection that the federal legis- 
lature might riot in unanticipated power he answered with one 
of the earliest — if indeed it was not the first — statement of the 
proposition, now so familiar, that a legislative enactment in ex- 
cess of power conferred or in disregard of a constitutional limi- 
tation imposed is void, and that it is the duty of the courts so to 
declare it. His addresses were replete with an anlysis of the 
functions of government and the provisions of the instrument 
considered, with the lessons of history and the admonitions of 
patriotism. His great influence in securing the small majority 
by which the instrument was ratified was universally admitted. 
If his career had ended with the Virginia convention, when he 
was only thirty-three years of age, he would have held a high 
and permanent place among the authors of constitutional liberty. 

For the ensuing nine years he devoted himself to his pro- 
fession with great and constantly increasing reputation, achiev- 
ing high rank among the lawyers of the nation. He declined 
the invitation of the first President to become a member of his 
cabinet as Attorn ev General, and also the mission to France. 
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He did, however, for brief terms reluctantly, Dut dutifully, serve 

* 

as a member of the Virginia legislature where the cause of na- 
tionality met stubborn opposition. 

In seventeen hundred and ninetv-seven when war with 
France seemed imminent he was appointed one of three com- 
missioners to that country. His selection was determined chiefly 
by his thorough knowledge of the law among nations. He did 
not feel at liberty to decline the appointment. At Paris com- 
munications passed touching the relations of the two countries, 
those on the part of France being written by Talleyrand, those 
on the part of the United States by Marshall. The controversy 
concerned the rights of neutrals, or more precisely the right of 
the United States to remain neutral in the conflict between 
France and Great Britain and its right honestly to maintain the 
neutrality which it had declared. He was quite able to confound 
the minister with his learning and to refute every accusation 
brought against the United States. But after a few months of 
vain endeavor to bring either the minister or the Directory to a 
course of rational conduct, or even to honorable and respectful 
negotiation, he returned to the United States. An abundance of 
contemporaneous evidence shows that by his learning and bear- 
ing during this brief but trying mission, j.e exalted the American 
name in Europe, and his own name among patriotic Americans. 

Upon his return, in view of the emergency then existing he 
consented to an election to congress in order that the govern- 
ment might be supported by the representative from his district. 
Before thj expiration of his term the danger ot war had passed 
and he resigned his seat. He then served for a few » months as 
Secretary of State in the cabinet of the second President, writing 
state papers of conspicuous ability and ( f permanent value. In 
the meantime he had declined the office of Associate Justice of 
the Supreme Court. In the legislative bodies in which he sat 
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he had vindicated constitutional prerogatives of the President by 
arguments which carried conviction to unwilling minds, and dissi- 
pated the opposition of hostile majorities. 

Thus prepared he came to the office of Chief Justice. Now 
indeed the days of the confederation were numUered and the effi- 
cacy of the constitution to develop the might of the nation was to 
be made manifest. The enemies of the constitution had not ac- 
cepted its ratification as the conclusion of the struggle. Ifi con- 
gress, in the legislatures and courts of the state and in public 
assemblies efforts to impede the government in the exercise of 
the powers conferred continued to be made. From this oppo- 
sition the federal courts were not exempt. Their process was 
resisted, and the finality of the judgments of the court of last re- 
sort was often denied. France was exhibiting the abhorrent 
crimes which may be committed in the name of liberty; and 
many of our forefathers, applauding the spectacle, desired to re- 
produce it here. Although more than ten years had passed 
since the organization of the Supreme Court, but few constitu- 
tional questions had been decided. It had been decided in sev- 
enteen hundred and ninety-three that the federal courts had 
jurisdiction of a suit against a state by a citizen of another state. 
This was contrary to the view presented by Marshall in the Vir- 
ginia convention; and the Eleventh Amendment, expressly de- 
nying such jurisdiction, had followed the decision. Although 
the judges of the court were "men of ability and patriotism who 
neither abandoned their duty nor acquiesced in the degradation 
of the court, it had accomplished but little of the great work 
which had been assigned to it. Its position was pathetically de- 
scribed in a sentence by the noble, but over-tried, Jay. The 
President had invited him to return to the office of Chief Justice 
for the purpose, as he said, of "furnishing the country with the 
best security afforded its inhabitants against its increasing disso- 
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lution of morals." In his letter of declination, writen January 
2, 1801, Jay said: "I left the bench perfectly convinced that 
under a system so defective it wouldl not obtain the energy, 
weight and dignity which were essential to its affording due sup- 
port to the general government; nor acquire the public confi- 
dence and respect which, as the last resort of the justice of the 
nation, it should possess." Surely, here was need for the in- 
trepidity of John Marshall. His appointment followed. 

Another lawyer never entered such a world of opportunities. 
It was known and said that the constitution was the result of 
many patriotic concessions. Perhaps no one who supported it 
in the general convention, or in the state conventions, was quite 
satisfied with its provisions. The concessions were ilot wholly, 
nor chiefly, with respect to its definite provisions, but rather to 
those which vested power in such '^eneral terms that the consti- 
tution, in respect to matters of gravest importance, was properly 
regarded as an instrument enumerating, rather than defining, 
the powers conferred. To the provisions of this character men 
of opposite views gave their support, each hoping that in its 
practical operation the instrument would be found expressive of 
his views. Of the many questions thus left for construction the 
most important, so far as we can yet see, were to be determined 
in the time of his service which embraced what has been aptly 
called "the golden age of the Supreme Court." It was now to 
be demonstrated that the feature of the constitution which was 
dictated by the purest patriotism was justifiable by the highest 
wisdom ; that with respect to constitutions, as well as other de- 
partments of the law, that which is most valuable results from 
the slow processes of evolution, and that to the highest form of 
statesmanship faith in others and in the future is indispensable. 
Recalling, for this occasion, only the very greatest of Marshall's 
opportunities, the first in time — if, indeed, it was not first in im- 
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portance — came in Marbury v. Madison, decided in 1803. The 
case determined two questions of lasting importance. They 
arose out of the alleged unconstitutionality of the act by which 
congress had attempted to confer upon the Supreme Court the 
original mrisdiction which it was then asked to exercise. By 
reasoning so convincing that it does not appear to have been 
doubted since, he sustained the proposition that a constitutional 
grant of original jurisdiction to a court, accompanied by a grant 
of legislative authority to confer upon it appellate jurisdiction, 
excludes the power of the legislature to confer other original 
jurisdiction. The second question was whether a legislative act, 
repugnant to the constitution, can be the law of the land. The 
question was not quite new then, but it was undetermined. 
Some doubts and varying views respecting it had been expressed 
in the circuits, and opposite conclusions had been reached by 
courts of last resort in the states, some of them holding that a 
constitutional limitation upon legislative power is a mere admo- 
nition to legislative bodies. The remorseless reasoning with 
which he refuted that view remains a model of juridical litera- 
ture: "The powers of the legislature are defined and limited; 
and that tnose limits may not be mistaken, or forgotten, the con- 
stitution is written. To what purpose are powers limited, and 
to what purpose is that limitation committed to writing, if these 
limits may, at any time, be passed by those intended to be re- 
strained? The distinction between a government with limited 
and unlimited powers is abolished, if those limits do not confine 
the persons on whom they are imposed, and if acts prohibited 
and acts allowed, are of equal obligation. It is a proposition too 
plain to be contested, that the constitution controls any legisla- 
tive act repugnant to it ; or, that the legislaure may alter the con- 
stitution by an ordinary act. Between these alternatives there 
is no middle ground. The constitution is either a superior para- 
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mount law, unchangeable by ordinary means, or it is on a level 
with ordinary legislative acts, and, like other acts, is alterable 
when the legislature shall please to alter it. If the former part of 
the alternative be true, then a legislative act contrary to the con- 
stitution is not law ; if the latter part be true, then written con- 
stitutions are absurd attempts, on the part of the people, to limit 
a power in its own natue illimitable. Certainly all those who 
have framed written constitutions contemplate them as forming 
the fundamental and paramount law of the nation, and, conse- 
quently, the theory of every such government must be, that an 
act of the legislature, repugnant to the constitution, is void." 

This was the realization of the promises of the constitution. 
It was the nation's escape from the insecurity of life and prop- 
erty which attend the exercise of unlimited power, whether it be 
exercised by king or parliament. It was the fulfillment of the 
hope which fifteen years before he had offered to those who 
feared congressional tyranny. 

Then followed rapidly cases in which the same doctrine was 
applied to acts of state legislatures; and it was shown that the 
Constitution of the United States contains what may be deemed 
a bill of rights for the people of each state. Numerous propo- 
sitions of importance were decided in ex parte BoUman and an- 
other in 1807 and stated and supported with his accustomed 
clearness and vigor ; that the jurisdiction of the court is derived 
from the constitution and laws consistent with it, that jurisdiction 
is authority to decide between individuals and between states 
and individuals, that it is clearly distinguishable from the inher- 
ent powers of courts to control their officers and enforce their 
process; that jurisdiction in habeas corpus was conferred upon 
the Supreme Court by the judiciary act of 1789 and that the in- 
quiry concerned not guilt, but the legality of the detention. His 
definition of the elements of the crime of treason in that case 
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and upon the trial of Burr which soon followed, evoked much 
criticism in the excitement of the trnie. If in the calmness of 
present retrospect there are those who think that too much was 
required of the prosecution, so long as the impartial administra- 
tion of justice shall be held dear, there will be universal admira- 
tion for the judge unmoved by criticism of President or clamor 
of populace^ and unaffected by liis own unfavorable opinion of 
the general character of the accused. 

Whether it resulted from a deliberate purpose to defy au- 
thority, or from inveterate inability to locate the boundary be- 
tween state and federal jurisdiction, it was found necessary in the 
case of the United States v. Peters, decided in 1809, td announce 
a vigorous opinion to enforce, if not to sustain, the proposition 
that the legislature of a state cannot determine the jurisdiction of 
the courts of the United States, nor annul their judgments. 

Now and then the admirers of political bric-a-brac advance 
the view that the constitution emanated from the states, and not 
from the people. Marshall's great opinion in McCuUough v. 
Maryland (1819), left small reason for adhering to that view: 
"The powers of the general government, it has been said, are 
delegated by the states who alone are truly sovereign, and must 
be exercised in subordination to the states who alone possess 

ft 

supreme dominion. It would be difficult to sustain this propo- 
sition. The convention which fr?imed the constitution was in- 
deed elected by the state legislatures. But the instrument, when 
it came from their hands, was a mere proposal, without obliga- 
tion or pretensions to it. It was reported to congress with a 
request that it 'might be submitted to a convention of delegates 
chosen in each state by the people thereof, under the recom- 
mendation of the legislature for their assent and ratification.* 
This mode of proceeding was adopted, and by the convention, 
by congress, and the state legislatures, the instrument was sub- 
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mitted to the people. They act'^d on it in the only manner in 
which they can act safely, effectively and wisely on such a sub- 
ject, by assembling in conventions. It is true they assembled in 
their several states and where else should they have assembled? 
* * * The assent of the states, in their sovereign capacity, is 
implied in calling a convention, and thus submitting that instru- 
ment to the people. But the people were at perfect liberty to 
accept or reject it, and their act was final. It required not the 
affirmance of, and could not be negatived by, the state govern- 
ments. The constitution when thus adopted, was of complete 
obligation, and bound the state sovereignties. * * * 

*Tf any one proposition could command the universal assent 
of mankind, we might expect it would be this — that the govern- 
ment of the Union, though limited in its powers, is supreme 
within its sphere of action. This would seem to result neces- 
sarily from its nature. It is the government of all, its powers are 
delegated by all, it represents all and acts for all. Though any 
one state may be willing to control its operations no state is will- 
ing to allow others to control them. The nation, on thesie sub- 
jects on which it can act, must necessarily bind its component 
parts." 

In that case he also pointed out the peculiar nature of a 
constitution as the subject of interpretation, and then was made 
manifest the wisdom of the employment of general terms in that 
instrument: "A constitution, to contain an accurate detail of 
all the subdivisions of which its great powers will admit, and of 
all the means by which they may be carried into execution, 
would partake of the proUxity of a legal code, and could scarcely 
be embraced by the human mind. It would probably never be 
understood by the public. Its nature, therefore, requires that 
only its great outlines should be marked, its important objects 
designated, and the minor ingredients which compose those ob- 
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jects be deduced from the nature of the objects themselves. 
* * * In considering this question, then, we must never for- 
get that it is a constitution we are expounding ♦ ♦ *. A 
constitution is intended to endure for ages to come, and conse- 
quently, to be adapted to the various crises of human affairs. To 
have prescribed the means by which the government should, in 
all future time, execute its powers, would have been to change 
entirely the character of the instrument and give it the proper- 
ties, of a legal code. It would have been an unwise attempt to 
provide by immutable rules for exigencies which, if foreseen at 
all, must have been seen dimly, and which can be best provided 
for as they occur. * ♦ ♦ But the constitution has not left 
the power of, congress to employ the necessary means' for the 
execution of the power conferred on the general government to 
general reasoning. To its enumeration of powers is added that 
of 'making all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers and all other powers 
vested by. this constitution in the government of the United 
States or any department thereof.' " 

The ultimate proposition established by the case is that a 
state government cannot tax any of the constitutional means 
employed by the general government to execute its constitu- 
tional powers. The same doctrine was defined and enforced in 
Osborn v. The Bank (in 1824), when the people of Ohio were 
called back from nullification to obedience. 

McCuUough V. Maryland was followed closely in doctrine 
as well as time by Cohens v. Virginia. The most important 
question was whether the court had jurisdiction to review a 
judgment of the court of last resort in a state by which a right or 
immunity claimed under an act of congress had been denied. 
The jurisdiction had been exercised before with deliberation and 
upon reasoning which would now seem conclusive. But the 
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heresy involved in its denial had many determined and aggressive 
adherents. The ingenuity of counsel in assailing, it in this case, 
and the transcendent importance of the subject( aided no doubt 
by a desire to bring the bar and the people to a course of right 
thinking with respect to it, induced him to consider it in the light 
of the principles and reasons involved as though it had not been 
previously considered. In support of the constitutional vaUdity 
of the judiciary act of 1789 he presented such a searching analy- 
sis of the provisions of the constitution and of the history of the 
period which brought it into being as indicative of the purposes 
which should be effectuated by its interpretation, that there is 
much reason for the judgment of those who regard it as his 
greatest opinion — ^that is, as the greatest of all judicial opinions. 
We often hear it said that in the vear 1865 the enduring 
character of. the constitution as a national compact was affirmed 
by the arbitrament of war. The implication is that it had not 
been authoritatively affirmed before. But attend to a page of 
Cohens v. Virginia, where an argument in favor of the finality 
of the judgment of the state's court of last resort is stated and 
answered thus : '*No government ought to be so defective in 
its organization, as not to contain within itself the means of se- 
curing the execution of its own laws against other dangers than 
those which occur every day. Courts of justice are the means 
most usually employed ; and it is reasonable to expect that a gov- 
ernment should repose on its own courts, rather than on othes. 
There is certainly nothing in the circumstances under which our 
constitution was formed; nothing in the history of the times, 
which would justify the opinion that the confidence reposed in 
the states was so implicit as to leave in them and their tribunals 
the power of resisting or defeating, in the form*of law, the legiti- 
mate measures of the Union. The requisitions of congress, un- 
der the confederation, were as constitutionally obligatory as the 
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laws enacted by the present congress. That they were habit- 
ually disregarded is a fact of universal notoriety. With the 
knowledge of this fact, and under its full pressure, a convention 
was assembled to change the system. Is it so improbable that 
they should confer on the judicial department the power of con- 
struing the constitution and laws of the Union in every case, in 
the last resort, and of preserving them from all violation from' 
every quarter, so far as judicial decisions can preserve them, that 
this improbability should essentially aflFect the construction of the 
new^ system? * * * 

"The counsel for Virginia endeavor to obviate the force of 
these arguments by saying, that the dangers they suggest, if not 
imaginary, are inevitable ; that the constitution can make no pro- 
vision against them ; and that, therefore, in construing that in- 
strument, they ought to be excluded from our consideration. 
This state of things, thev say, cannot arise until there shall be a 
disposition so hostile to the present political system as to produce 
a determination to destroy it ; and, when that determination shall 
be produced its effects will not be restrained by parchment stipu- 
lations. The fate of the constitution will not then depend on 
judicial decisions. But, should no appeal be made to force, the 
states can put an end to the government by refusing to act. 
They have only not to elect senators, and it expires without a 
struggle. It is very true that, whenever hostility to the existing 
system shall become universal, it will be also irresistible. The 
people made the constitution, and the people can unmake it. It 
is the creature of their will. But this supreme and irresistible 
power to make or unmake, resides only in the whole body of the 
people ; not in any subdivision of them. The attempt of any of 
tne parts to exercise it is usurpation, and ought to be repelled by 
those to whom the people have delegated their power of repell- 
ino- It. 
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"The acknowledged inability of the government, then, to 
sustain itself against the public will, and, by force or otherwise, 
to control the whole nation, ir> no sound argument in support of 
its consti utional inability to preserve itself against a section of 
the nation acting in opposition to the general will." 

The case is reported in the sixth volume of Wheaton's Re- 
ports. It is the subject of lasting regret that in December, 1860, 
the volume had disappeared from the library of President Bu- 
chanan! 

In Gibbons v. Ogden, decided in 1824, the grant of **power 
to congress to regulate commerce with foreign nations and 
among the several states," was subjected to his searching analy- 
sis. This- was the power whose selfish and hostile exercise by 
the states in the days of the confederation had brought them to 
the verge of war, thus creating the most powerful of the incen- 
tives to the adoption of the constitution. But this Case arose 
out of legislation and adjudication in the State of New York 
which proceeded as though the days of tne confederation were 
not yet numbered. A suggestion, ingenious if not novel, in favor 
of the valid'ty of the state's action with reference to the subject, 
notwithstanding the grant of power to congress and the exercise 
by congress of the power granted, was thus stated and answered : 
"As preliminary to the very able discussions of the constitution, 
which we have heard from the bar, and as having some influence 
on its construction, reference has been made to the political situ- 
ation of these states, anterior to its formation. It has been said 
that they were sovereign, were completelv independent, and were 
connected to each other only by a league. This is true. But, 
when these allied sovereigns converted their league into a gov- 
ernment, when they converted their Congress of Ambassadors, 
deputed to deliberate on their common concerns and to recom- 
mend measures of general utility, into a legislature, empowered 
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to enact laws on the most interesting subjects, the whole charac- 
ter in which the states appear, underwent a change, the extent 
of which must be determined bya fair consideration of the instru- 
ment by which that change was eflFected." 

Very many of the errors into which we fall in our processes 
of reasoning, and of the doubts which reflection and analysis 
should dispel, result from the improper use of words. It would 
be interesting to know how materially the happiness and ad- 
vancement of the nation would have been promoted if the con- 
gress of the United States had always been designated as the 
Legislature of the United States, and the ofljces of the states un- 
der our complex system as- state functions, and never ^s state 
rights. 

As if with a prevision of the magnificence of empire, com- 
merce and statehood now realized, he so defined the boundaries 
of this important power as to enable the general government 
fully to accomplish the objects for which the power was con- 
ferred, and yet leave to everv state the control of its internal 
commerce, and opportunity for the appropriate exercise of it^ 
police power. The intermediate conclusions there stated are 
founded upon principles so clearly expressed as to suggest every 
limitation which subsequent experience has made necessary, and 
to make the conclusions the unerring* guides to the nation and 
the states; and the principles of interpretation there invoked 
have been substantial aids in the interpretation of other provi- 
sions, ^--ants of power of this nature have no limitation which 
is* not imposed by the constitution itself; commerce includes 
navigation and all modes of commercial intercourse; commerce 
among the states, though excluding that which is wholly within 
a state, includes that which traverses it or penetrates it from 
without ; authority to pass inspection laws, health la^ys and other 
laws, not implying power to regulate commerce whicn is wholly 
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or partly external, is in the mass of jurisdiction which resides in 
the states. 

In the meantime the court in diverse causes arising on land 
and sea, was developing all the departments of the law embraced 
within its wide jurisdiction with such learning and ability as to 
entitle the court to the confidence and respect of the nation, and 
attract to it the attention of the civilized world. 

Marshall haa devoted a third of a century to the duties of 
his high office when he came to Worcester v. Georgia, the last of 
his great opinions. The years had brought to his intellectual 
powers, not failure, but fruition. We are not now to look upon 
the flickering of a feeble light which' is about to be extinguished, 
but upon the effulgence of a western sun, which, though it is 
soon to pass below the horizon w^ill continue the guidance of its 
light reflected. This is not entitled to be c nsidered his greatest 
opinion, because others involved questions much more vitally 
affecting the nation. What was the nature of the case? He 
comprehended it in a sweeping sentence : "The legislative power 
of a state, the controlling power of the constitution and laws of 
the United States, the rights, if they have any, and the political 
existence of a once-numerous and powerful people, the personal 
liberty of a citizen, are all involved in the subject now^ to be con- 
siderea." Juridical literature does not suggest another whose 
resources would have been adequate to the production of this 
opinion. It is the opinion of the philanthropist, ttie champion of 
treaty obligations, the historian of the colonies and of the Revo- 
lution, the master of the law among nations and the father of 
constitutional interpretation. 

In his day the Supreme Court was not only the tribunal for 
the final and authoritative determination of questions involving 
the powers of government and the rights of people, but it was 
for people and judges a school for the profound study of the con- 
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stitution. The same questions of power were argued again and 
again, the desire of counsel apparently being to ascertain the 
effect of changes in the composition of the court, or of some new 
objection or the restatement of an old one. They were heard 
with patience and answered with care, as if the court deemed no 
time too important to be devoted to considering and expounding 
th€ provisions of the constitution. Outside the court the people 
and the politicians learned slowly, if at all. In it the judges 
learned rapidly. After Marbury v. Madison, and before the 
other cases to which special reference has been made, the com- 
position of the court, excepting the Chief Justice and one asso- 
ciate, was completely changed. No one then suspected, no one 
familiar with the history of those times will suspect, that the 
new judges were appointed because of their enthusiastic accept^ 
ance of the national doctrines of the Chief Justice. But they 
were men of ability and patriotism, and when they met the grave 
responsibility of supporting the constitutioti as its meaning was 
revealed in the light which shone there, not one of them would 
consent that the government should full by a decree of the tribu- 
nal which had jbeen appointed to maintain it ; and the life-giving 
national doctrines of those cases -were laid down with the con- 
currence of all the judges. 

Shortly before and after hs death rapid changes in the com- 
position of the court again occurred, and within a few years the 
change was nearly complete. No one in a responsible position, 
and having respect for his own fame, ever assailed the inexorable 
logic of his great opinions. No conclusion vital to the govern- 
ment which was reached by the court in his day was ever over- 
ruled. It it is possible to explain the process by whicn the con- 
stitution became atrophied in a few years, the explanation does 
not belong to this occasion. He viewed with anxiety the vio- 
lence which at times marked the action of the centrifugal forces 
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in our system, and it is evident that he feared the strife which he 
did not iiye to see. To aid in averting it he never tired of ap- 
pealing to reason. His broad national doctrines, so appropriate 
to the provisions of the constitution, so promotive of its well- 
known objects, were founded in reason. When accumulating 
calamities attended the decline of their influence, it was restored 
by arms. Now, as if the payment of a great price had increased 
their value, those doctrines are accepted by all the people. In 
the court where he so long sat they are received without envy of 
his fame, and applied without intentional abridgement; and the 
court itself again occupies its rightful position high in the public 
confidence and respect. 

To describe his reasoning, lawyers, judges, commentators 
and biographers have employed all the adjectives indicative of 
strength or lucidity. A great lawyer who often appeared before 
him characterized his power of reasoning as "almost superhu- 
man." Some of his associates excelled him in knowledge of the 
precedents, but that was of small moment in the department of 
international law which was so rapidly outgrowing its precedents, 
and of no moment at all in the department of constitutional law 
where there was no precedent. His illustrious achievements in 
the field of highest intellectual endeavor resulted from a concur- 
rence of favoring conditions which was unusual if Hot unprece- 
dented. He was strong in body, mind and purpose. He had 
the intellectual integrity to apply knowledge to every purpose 
for which it might be useful, and to accept without abatement the 
conclusions indicated by reason. He may have been aided by 
safe instincts, but he did not find the truth by chance. He knew 
the ways which lead to it. Extraordinary native endowments 
were strengthened by the study and reflection to which patriotism 
inclined him. More completely than any of his contemporaries 
he had assimilalted the history of the colonies and the confedera- 
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tion. Hence the irresistible passages in his opinions in which 
he applies those trusted tests of interpretation — ^the eviU which 
were to be cast out, the objects which werte to be atained. His 
mind was stored with leisspns drawn from the experience of every 
nation which had ever aspired to be free, and he comprehended 
their demonstration that most of the crimes against liberty are 
committed in the name of liberty. We have no opportunity for 
the study of a more constant character. From youth to age, for 
nearly sixty years, he was an unremitting force for order, for 
government, for liberty regulated by law and perpetuated by the 
law which regulates it. He brought adequate powers to the 
performance of grave and unprecedented duties. In their per- 
formance he was aided by a bar of deserved renown. Until near 
the close of his career his associates on the bench were all men 
of ability and of ambitions befitting their position. Not only 
was he favored by these conditions, but his powers matured ea^rly 
and endured long. Forty-four years intervened between his 
luminous addresses in the Virginia convention and his masterful 
opinion in Worcester v. Georgia. They were remarkable years, 
for they were exempt at their beginning from the unripeness of 
youth, and at their close from the infirmities of age. In esti- 
mating his character we find no words of .mere eulogy, for it ap- 
pears from abundant evidence that he had neither vice nor foible 
requiring a subtraction to be made from the large sum of his vir- 
tues. His life is conspicuous among those which remind us of 
the sublimeness of life. The value of his public services cannot 
now be estimated, for the course of the constitution is not yet fin- 
ished. In thirty-six opinions in cases requiring interpretation of 
its provisions scarcely one of them escaped his analysis. So 
convincingly was their meaning unfolded, and with such felcity 
were the principles of interpretation defined, that it is to be 
doubted whether in sixty-five years a question of that character 
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has arisen in federal or state court to whose proper solution his 
learning has not contributed. Among our nation builders, he 
was the finisher. To those who had wrought so well in the other 
departments of the work he had been atached by the strongest of 
bonds which can unite men — companionship in danger and 
glory. He survived them by a generation ; and with pious devo- 
tion he guarded the constitution as the Ark of the nation's cove- 
nant, containing the treasures of the Revolution and of all our 
history. He was the last survivor of our great creative Trium- 
virate. 
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